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Is Healthcare Reform 
Constitutional? 

•  Administrative Matters 
– Kindly silence all cell phones. 

– Please hold all questions until the end. 

– We will take a 15 minute break at 2:15 p.m. 

– Raise your hand if you cannot hear me. 



Is Healthcare Reform 
Constitutional? 

•  Today’s class will focus on the topic as 
described in the OLLI course brochure: 
– The key question is whether Congress has 

the power under the Constitution’s commerce 
clause to mandate that everyone have health 
insurance. 

– Did Congress exceed its authority under the 
Constitution by enacting the individual 
mandate? 



Is Health Care Reform 
Constitutional? 

•  “Steven Colbert is “pumped” now that his favorite sport – “Supreme 
Courting” --- is back in season. 

•  And all eyes are on this year’s “big match-up”: a Supreme Court 
decision on President Obama’s health care law. 

•  The heart of the issue is the law’s individual mandate, which 
requires uninsured Americans to purchase health care. 

•  Critics say the mandate is unconstitutional and represents 
government overreach at its worst.  Colbert basically agrees. 
–  “Yes, the government cannot force you to buy things,” he said.  “It can 

only tax you, draft you, seize and sell your property, arrest you, 
incarcerate you and execute you.” 

–  “But it cannot tell you to buy insurance.  Only a gecko can do that.” 

                                   ---Stephen Colbert – October 4, 2011 



Is Healthcare Reform 
Constitutional? 

•  Class Roadmap 
– What is the individual mandate? 
– Under what banner of Constitutional authority 

does Congress claim the right to mandate 
health care coverage? 

– Overview of Circuit Court Scorecard 
– Explanation of Circuit Courts’ Holdings  
– Potential Supreme Court Outcomes 



What is the Individual Mandate? 
•  The Patient Protection and 

Affordable Care Act (PPACA), 
was passed by the 111th Congress 
and signed into law by President 
Obama on March 23, 2010. 

•  This Act, which will hereinafter be 
referred to as “Health Care 
Reform” requires: 

–  As of 2014, all individuals must 
have health care insurance. 

–  If you are not exempt and not 
insured, your choice will be to 
purchase insurance or 

–  Pay a fine. 
•  Details of the mandate will be 

discussed later. 



The Commerce Clause 
•  Congress based its authority to 

enact health care reform upon 
the powers conferred in the 
Commerce Clause of the 
Constitution. 

•  Specifically, the Commerce 
Clause is found in Article I, 
Section 8 of the Constitution, 
which states in pertinent part: 

•  “Congress shall have 
Power . . .To regulate 
Commerce  with foreign 
Nations, and among the 
several States, and with the 
Indian Tribes. 



Is Health Care Reform 
Constitutional? 

•  So, exactly what do we 
have when we have 
commerce? 

•  The definition of 
commerce is critical. 

•  But the Constitution does 
not actually define 
commerce. 



The Commerce Clause 
•  In today’s class, we will 

look at the definition of 
commerce. 

•  Depending on the how 
the term “commerce” is 
interpreted, the health 
care mandate is either 
included in the definition 
or it is not. 



The Commerce Clause 

•  This is why certain 
courts can find health 
care reform to be 
constitutional while 
other courts find it to 
be unconstitutional. 

•  It all depends on how 
they define the 
Commerce Clause. 



The Commerce Clause 
•  Generally, commerce is 

defined as the flow of 
goods and services. 

•  If trucks are bringing 
goods from one state to 
another, that is 
commerce. 

•  If planes and ships are 
transporting goods and 
people from one state to 
another, that would be 
commerce, too. 



The Commerce Clause 
•  But what about other things? 
•  One of the early cases that 

tested the meaning of the 
commerce clause was when 
the Congress passed laws 
dealing with safety regulations 
for meat-packing in the early 
1900s. 

•  People in the meat-packing 
industry in Kansas, Missouri, 
and Illinois believed it was 
unconstitutional for the federal 
government to tell them how to 
safely package the meat they 
were selling. 



The Commerce Clause 
•  Congress said they had the power 

to tell the industry how to pack 
meat because they were 
regulating “commerce.” 

•  The commerce they were 
regulating was the distribution  
and sale of meat between the 
states. 

•  When the meat was sold, the 
products went into the flow of 
commerce. Therefore, the 
products were subject to the 
Commerce Clause. 

•  The Supreme Court upheld 
Congress’s authority under the 
Commerce Clause and they found 
the Act by Congress setting up the 
Food and Drug Administration  to 
to be constitutional. 



The Commerce Clause 
•  Now we turn to the 1930s 

and FDR’s New Deal. 
•  Under the New Deal, 

Congress enacted many 
laws --  some of them 
were found to be 
constitutional by the 
courts -- and some of 
them were not – and 
many dealt with the 
question of the definition 
of commerce. 



The Commerce Clause 
•  The “Commerce Clause Revolution” 

began in 1937 after several of President 
Roosevelt’s New Deal initiatives were 
struck down by an unfriendly Supreme 
Court.  

•  FDR threatened to pack the Court and 
the Court changed its view of the breadth 
of the Commerce Clause in order to 
accommodate the New Deal Legislation. 

•  In 1942, the Supreme Court upheld the 
Agricultural Adjustment Act in the 
landmark case of Wickard v. Filburn. 

•  The purpose of the Act was to stabilize 
national wheat prices but the decision 
produced the broadest definition of 
Congress’s reach under the Commerce 
Clause. 



The Commerce Clause 
•  In this case, Roscoe Filburn was 

growing wheat for his own consumption 
on his own farm. 

•  The U.S. government established limits 
on wheat production based on each 
farmer’s acreage in order to regulate 
and stabilize wheat prices during the 
Great Depression when there was a glut 
that was devastating farmers. 

•  Filburn was growing more than the limit 
and was ordered to destroy his crops 
and pay a fine. 

•  The Supreme Court held that Filburn’s 
production of extra wheat affected 
interstate commerce (in aggregate) and 
therefore could be regulated under the 
Commerce Clause. 

•  The Court said that wheat was traded 
nationally and if every farmer acted as 
Mr. Filburn had, then Congress would 
not be able to stabilize wheat prices. 



The Commerce Clause 
•  This was a stunning decision 

because Filburn grew his 
wheat solely for his own 
needs.  

•  He stored excess wheat in his 
own barn and sold none on the 
open market. None was 
shipped out of state. 

•  Yet, the Supreme Court said 
that the Commerce Clause 
gave Congress the right to 
regulate Mr. Filburn’s private 
production of wheat because, 
in aggregate, it could 
potentially affect the national 
market. 



The Commerce Clause 
•  The Supreme Court held 

that Congress could 
apply national quotas to 
wheat grown on one’s 
own land, for one’s own 
consumption, because 
the total of such local 
production and 
consumption was 
sufficiently large enough 
to impact the overall goal 
of stabilizing prices. 



The Commerce Clause 
•  The Supreme Court 

held,  
–  “ . . . even if [Mr. 

Filburn’s] activity be 
local and though it 
may not be regarded 
as commerce, it may 
still be reached by 
Congress if it exerts a 
substantial economic 
effect on interstate 
commerce . . .” 



The Commerce Clause 
•  During the the 1960s and 

the Civil Rights Era, the 
the same thing 
happened. 

•  When the anti-
discrimination Civil Rights 
Act of 1964 was passed 
by Congress, it was 
based on the Commerce 
Clause. 



The Commerce Clause 
•  The Heart of Atlanta Motel 

challenged the constitutionality 
of the law prohibiting places of 
“public accommodation” from 
discriminating based on race. 

•  When African Americans tried 
to stay overnight in the motel, 
they were denied lodging. 

•  The motel said that they did 
not have to obey the anti-
discrimination law because 
they were a local business and 
not engaged in interstate 
commerce. 



The Commerce Clause 
•  The Supreme Court said that 

because the motel would 
frequently open its doors to 
people who were traveling 
interstate, the Commerce 
Clause did allow Congress to 
make the motel adhere to the 
anti-discrimination law. 

•  The Court said the Commerce 
Clause enabled Congress to 
regulate businesses that 
served interstate travelers. 



Limits  on The Commerce Clause 
•  In 1995, the Rehnquist 

Court imposed the first 
limits since the New Deal 
era on Congress’s ability 
to legislate under the 
Commerce Clause. 

•  In United States v. Lopez, 
the Court ruled that the 
Congress’s Commerce 
Clause powers were not 
unlimited.   

•  The Court said that under 
the Commerce Clause,  
Congress could not make 
it a crime to carry a gun 
near a school.  



Limiting the Commerce Clause 
•  The Court found the nexus between 

commerce and regulating guns around 
schools insufficient to uphold the Gun-
Free School Zones Act of 1990. 

•  The Court contrasted its Lopez 
decision with Wickard in which it said 
that Congress was properly exercising 
its authority under the Commerce 
Clause because:  

–  States were powerless to regulate the 
national wheat supply. 

–  Only the federal government could do 
so. 

•  The Court said that if Wickard were 
applied to gun violence simply 
because violence affected education, 
there would be nothing to stop 
Congress from nationalizing all police 
power because all crime affects 
commerce. 



Limiting the Commerce Clause 

•  The Court stated: 
•  “It cannot, therefore, be sustained under 

our cases upholding regulations of 
activities that arise out of or are 
connected with a commercial 
transaction, which viewed in the 
aggregate, substantially affects interstate 
commerce.” 



Limiting the Commerce Clause 
•  In Lopez, the Court noted that prior 

opinions had identified three 
categories of activities that were 
permissible for Congress to regulate 
under the Commerce Clause. 

•  First, Congress may regulate the use 
of the channels of interstate 
commerce. 

•  Second, Congress is empowered to 
regulate and protect the 
instrumentalities of interstate 
commerce or persons or things in 
interstate commerce, even though the 
threat may come from intrastate 
activities; 

•  Finally, Congress’s commerce 
authority includes the power to 
regulate those activities having a 
substantial relation to interstate 
commerce, i.e. those activities that 
substantially affect interstate 
commerce. 



The Commerce Clause 
•  To fully understand how the Supreme Court 

decides whether Congressional laws are 
constitutional under the Commerce Clause, 
we need to discuss the litmus tests that the 
Court uses to decide cases –  and the test 
depends on the subject matter. 

•  In the case of anything affecting commerce, 
the Courts use a test called the “rational 
basis” test. 

•  “The idea behind the rational basis test is 
that the courts must show deference to the 
elected representatives of the people. 

•  So, the rational basis test requires that 
courts uphold legislation if there are rational 
facts that could support a Congressional 
law, even if the Justices would come to 
different conclusions. 

•  Justice Rehnquist, in Lopez, stated, “Since 
Wickard, the Court has. . . undertaken to 
decide whether a rational basis existed for 
concluding that a regulated activity 
sufficiently affected interstate commerce.” 



Is Health Care Reform 
Constitutional? 

•  Now, let’s turn to health care 
reform. 

•  Some people argue that this 
law has nothing to do with 
interstate commerce. 

•  Why should Congress be able 
to force you to buy health 
insurance when you are not 
involved in interstate 
commerce? 

•  And why should your 
“inactivity,” i.e. your failure to 
buy a policy subject you to a 
penalty? 



Is Health Care Reform 
Constitutional? 

•  Alternatively, others argue that the 
companies selling healthcare 
policies are involved in interstate 
commerce and therefore, 
Congress should be able to 
regulate healthcare. 

•  As of 2009, health care 
represented almost 18% of our 
domestic economy and health-
care-related spending was $2.5 
trillion dollars ( i.e. 2,500 billion).  

•  It is incontrovertible that at some 
point, all of us will need health 
care and have to pay for it 
whether we self-insure or we buy 
a policy. 



Is Health Care Reform 
Constitutional? 

•  The Affordable Care Act 
requires that you have health 
insurance by 2014 or pay a 
penalty for not having it. 

•  This is the law that is now 
being challenged in the courts. 

•  Thus far, some federal courts 
have found it to be 
constitutional and others have 
found it to be unconstitutional. 



Is it Commerce? 
•  So this is the big question – 
•  Is the actual buying and selling 

of health care policies 
considered to be “commerce”? 

•  If it is, then Congress can 
regulate it. If not, then 
Congress has exceeded its 
power. 

•  At the end of the day, we will 
find out if the Supreme Court 
thinks that the selling of health 
care policies falls within the 
definition of “commerce.” 



Circuit Court Scorecard 
•  Let’s take a look at how the highest 

federal courts have answered this 
question (as of 10/19/11): 

•  Is health care reform constitutional? 
•  Thus far, here’s the scorecard: 

–  The Sixth Circuit has found it to be 
constitutional 

–  The Eleventh Circuit said the individual 
mandate was not constitutional but the 
rest of the law was constitutional; 

–  And the Third, Ninth, and Fourth Circuit 
Courts have declined to rule on the 
merits and have dismissed for lack of 
standing. 

•  So, what does this all mean? 
•  First, we need to understand the 

individual mandate. 



The Individual Mandate 
•  So what is the 

controversial individual 
mandate and how does it 
work? 

•  According to the 
Washington Post, the 
individual mandate is a 
requirement that all 
individuals who can afford 
health-care insurance go 
out and purchase some 
minimally comprehensive 
policy. 



The Individual Mandate 
•  For the purposes of the law, 

“individuals who can afford health- 
care insurance” are defined as people 
for whom the minimum policy will not 
cost more than 8 % of their monthly 
income, and who make more than the 
poverty line. 

•  So, if coverage would cost more than 
8% of your monthly income,  or you 
are making very little, you are not 
required to buy insurance ( and 
because of other provisions in the law, 
you will getsubsidies that make 
insurance virtually cost-free). 

•  For example, if you are earning $8,000 
a month (or $96,000 a year), and it 
would cost more than$640/month to 
purchase insurance, you are not 
required to purchase insurance and 
will be covered through subsidies. 



Individual Mandate 
•  Many people will not notice the 

mandate because they will get 
their insurance through their 
employer. 

•  But for those who are not exempt 
and are not insured, the choice 
will be this: purchase insurance or 
pay a fine. 

•  In 2016, for example, the first year 
the fine is fully in place, it will be 
$695 a year or 2.5 % of your 
income, whichever is higher, with 
a cap of $2085, depending on 
family size.   

•  For example, a family earning 
$50,000 could be penalized 2.5 % 
a year, or $750, for not purchasing 
health insurance. 



The Individual Mandate 
•  So, what happens if you 

do not buy insurance and 
you don’t pay the 
penalty? 

•  Not much. 
•  The law specifically 

states that no criminal 
action or liens can be 
imposed on people who 
do not pay the fine. 

•  So for now, the penalties 
are low and the law 
enforcement non-
existent. 



The Individual Mandate 
•  The theory behind the mandate is this: 
•  It is there to protect against an insurance death spiral. 
•  What does that mean? 
•  Well, under the new law, insurance companies cannot 

discriminate against pre-existing conditions. 
•  That means it would be entirely possible for people to 

forgo insurance until they actually get sick. 
•  In that world, the bulk of the people buying insurance on 

the exchanges would be sick and that would make the 
premiums very expensive. 



The Individual Mandate 
•  The goal of the mandate 

is to bring healthy people 
into the pool to keep 
average costs down and 
insure that no one is 
riding for free on the 
system and letting society 
pay when they get hit by 
a bus. 

•  Recently, in an analogous 
case, firemen let a home 
burn when the owner 
refused to pay taxes for 
services. 



The Individual Mandate 
•  The irony of the individual mandate is that it’s been 

presented as a terribly onerous tax on decent, hard-
working people who don’t want to purchase insurance. 

•  In reality, it’s the best part of the health-care bill. 
•  A skeptical consumer would be better off paying the 

modest penalty rather than paying thousands a year for 
health insurance. 

•  In the current system, that is a bad idea because 
insurers won’t let them buy insurance if they get sick 
later. 

•  In the reformed system, there’s no consequence for that 
behavior. 

•  You could pay the penalty for years and then buy 
insurance the day you get a bad diagnosis. 



The Individual Mandate 

•  The experience of 
Massachusetts suggests that 
individual mandates encourage 
people to buy insurance even 
when it might make sense for 
people to simply pay the 
penalty. 



Circuit Court Scorecard 
•  Obama’s appellate court track 

record stands at 1 - 1 - 3.  The 
Sixth Circuit upheld the individual 
mandate provision. 

•  The Eleventh Circuit struck it 
down. 

•  And the Third, Fourth, and Ninth 
Circuits have dismissed the 
individual mandate challenges for 
lack of standing. 

•  The D.C. Circuit is the wildcard; it 
heard oral arguments in a 
challenge to the Obama health-
care plan on Friday, September 
23, 2011. 

•  But first, let’s see where the 
Circuit Courts fit into the Court 
hierarchy. 



Diagram of U.S. Court System 



The Circuit Courts 
•  The Circuit 

Courts are the 
Courts of 
Appeal for the 
federal 
judiciary. 

•  They sit just 
below the U.S. 
Supreme 
Court. 



The Sixth Circuit Decision 
•  On June 29, 2011, 

the Sixth Circuit, 
which covers Ohio, 
Kentucky, and 
Tennessee, found the 
health care reform bill 
to be a constitutional 
exercise of 
Congress’s 
Commerce Clause 
power. 



The Sixth Circuit Decision 
•  In Thomas More Law 

Center v. Obama (2011), 
the Sixth Circuit held the 
PPACA (Act) to be 
constitutional by a 2-1 
decision. 

•  The Sixth Circuit found 
the Commerce Clause 
applied because whether 
someone is insured 
affects the national 
markets for healthcare 
and healthcare insurance. 



The Sixth Circuit Decision 
•  The decision took on additional importance 

because it was the first time that a 
Republican appellate appointee had voted to 
uphold the law as constitutional. 

•  Prior rulings were issued by district court 
judges and in all of those decisions, judges 
appointed by Republicans had struck down 
the mandate while those appointed by 
Democrats had upheld the mandate as a 
valid exercise of congressional power. 



The Sixth Circuit Decision 
•  In this decision, Judge Boyce 

Martin, appointed by President 
Carter, and Judge Jeffrey 
Sutton, appointed by President 
George W. Bush, joined 
together to declare the 
individual mandate to be 
constitutional. 

•  The dissenting Judge was 
Reagan appointee, James 
Graham, a District Court judge 
who was sitting as an appellate 
judge to help the understaffed 
court. 



The Sixth Circuit Decision 

•  Judge Martin wrote for the Court: 
–  “The minimum coverage provision 

regulates activity that is decidedly 
economic.  

– Consumption of health care falls squarely 
within the Supreme Court’s . . . definition 
of economics, and virtually every individual 
in this country consumes these services.” 



The Eleventh Circuit Strikes Down 
the Individual Mandate 

•  On August 12, 2011, the 
Eleventh Circuit, which 
covers Florida, Georgia, 
and Alabama, voted 2-1 
to strike down the 
individual mandate. 

•  The court upheld the rest 
of the Act as 
constitutional under the 
Commerce Clause. 



The Eleventh Circuit Strikes Down 
the Individual Mandate 

•  The lawsuit was brought by 26 states – 
nearly all of which are led by 
Republican governors and attorneys 
general – and the National Federation 
of Business. 

•  The 2 to 1 decision marked the first 
time a Democrat-appointed Judge had 
voted to strike down the individual 
mandate. 

•  The two judges who voted to strike 
down the mandate were Judge Frank 
Hull, who was nominated by President 
Clinton, and Chief Judge Joel Dubina, 
who was appointed by President 
George H. W. Bush. 

•  The lone Judge who disagreed with 
the other two was Clinton appointee, 
Judge Stanley Marcus, who thought 
the mandate was constitutional. 



The Eleventh Circuit Decision 
•  The Eleventh Circuit held that 

Congress, in imposing the mandate, 
had overstepped its authority under 
the Commerce Clause and the 
taxation provisions of the Constitution. 

•  The majority said that they couldn’t 
uphold the mandate because there 
would be no limit to Congress’s 
powers if they did. 

•  Opponents of the law argued that if 
Congress could force people to buy 
insurance, they could force people to 
buy a car or eat broccoli. 

•  The lower court judge cited the 
broccoli argument in his decision, 
which struck down the entire health 
care law.   

•  The Circuit Court reversed him, saying 
the law was constitutional, but the 
individual mandate was not. 



The Eleventh Circuit Decision 
•  The government had argued that health care was 

unique (unlike a car or broccoli) because everyone 
would need health care at some point. 

•  But the Judges disagreed, saying that “Uniqueness’ 
was not a constitutional principle in any antecedent 
Supreme Court decision.” 

•  “We have not found any generally applicable, 
judicially enforceable limiting principle that would 
permit us to uphold the mandate without obliterating 
the boundaries inherent in the system of enumerated 
congressional powers.” 



No Decision on Merits 
•  Three Circuit Courts have issued 

decisions on procedural grounds and 
have declined to reach the merits of 
the case. 

•  In August of 2011, the Third Circuit, 
which covers New Jersey, 
Pennsylvania, and Delaware, threw 
out a challenge to the Affordable Care 
Act and the individual mandate 
because the plaintiffs lacked standing. 

•  This means that the plaintiffs bringing 
the lawsuit, in this case a NJ doctor, 
one of her patients, and a non-profit 
corporation,  had challenged the 
constitutionality of the individual 
mandate but they neglected to put 
anything in their complaint to 
demonstrate how they would be 
injured by the new law. 

•  The Court did not address the merits 
of the plaintiffs’ challenge and 
dismissed the case for lack of 
standing. 



The Ninth Circuit Decision 
•  Also in August, the Ninth 

Circuit, which covers 
California, Oregon, 
Washington, Nevada, Arizona, 
Idaho, Montana, Alaska and 
Hawaii, ruled that the plaintiffs 
challenging the health care law 
lacked standing to bring the 
case. 

•  The Court declined to reach 
the merits of the argument. 

•  The plaintiffs’ case was even 
weaker than the Third Circuit 
case which was also dismissed 
for lack of standing earlier in 
the summer. 



The Ninth Circuit Decision 
•  In the case before the Ninth Circuit, 

Baldwin v. Sebelius, the plaintiffs were 
an individual  and the Pacific Justice 
Institute. 

•  The individual, Mr. Baldwin, alleged 
that he would have to determine 
whether he would be covered by the 
mandate  -- in other words, it was not 
clear that he would have to purchase 
insurance. 

•  The court said this was not enough to 
show a concrete injury in fact. 

•  The court also ruled that the Pacific 
Justice Institute lacked standing 
because the mandate applied to 
individuals and PJI did not allege that 
they would be injured as employers. 



The Fourth Circuit Dismisses for 
Lack of Standing 

•  Most recently, the 
Fourth Circuit, which 
covers Virginia, West 
Virginia, North 
Carolina, and South 
Carolina, also 
dismissed two 
challenges to the 
health care reform 
law due to lack of 
standing. 



The Fourth Circuit 
•  On September 8, 2011, 

when the Fourth Circuit 
threw out two suits 
challenging the law, 
observers were very 
intrigued because two of 
the three judges also 
volunteered that they 
would have found the law 
constitutional had they 
decided the case on the 
merits. 



The Fourth Circuit 
•  The Virginia-based court 

decided that federal law 
barred them from ruling 
on tax challenges until a 
tax penalty had been 
paid. 

•  Since the insurance 
mandate doesn’t go into 
effect until 2014, the court 
said they could not 
decide the case on the 
merits for another three 
years. 



The Fourth Circuit Decision 
•  The Circuit Court 

rejected two 
challenges to the 
Affordability Care Act, 
saying that the legal 
dispute over the 
insurance mandate 
should be put off for 
three years until the 
first taxpayers are hit 
with a penalty. 



The Fourth Circuit 
•  Both sides were 

anticipating that the 
Fourth Circuit would side 
with the Obama 
administration since all 
three judges who heard 
the case were 
Democratic appointees, 
and two were named by 
Obama. 



The Fourth Circuit 
•  In Liberty University v. 

Geithner, the judges ruled 
that the university could 
not challenge the 
mandate’s tax penalty 
because the tax had not 
taken effect yet. 

•  The Court cited an 
obscure  19th-century law 
that prohibits judges from 
ruling on tax challenges 
before a tax has been 
collected. 



The Fourth Circuit 
•  One issue to be determined is 

whether the penalty for not 
buying health insurance is, in 
fact, a tax. 

•  During passage of the bill, 
Obama argued it was not a tax 
(rather, it was a penalty) 
although the IRS would be the 
one to collect it. 

•  In court, however, the 
government lawyers are 
arguing that it is a tax because 
Congress has the right to levy 
taxes under the Commerce 
Clause. 



The Fourth Circuit 
•  In the second decision 

last week, the court in 
Virginia v. Sebelius, ruled 
that the state lacked 
standing to challenge the 
mandate because the 
state is not subject to the 
mandate and lacks a 
“personal stake.” 

•  Virginia AG Ken 
Cuccinelli has said he will 
appeal to the Supreme 
Court. 



The Fourth Circuit 
•  If these decisions are upheld, the state would 

not be able to challenge the law because it is not 
personally harmed; and 

•  An individual would not be able to challenge the 
law until it took effect and the individual could 
argue that he was personally harmed. 

•  You cannot go to the Supreme Court and argue 
you will possibly be harmed in the future. The 
harm has to occur, be concrete, and/or 
imminent. 



The Supreme Court 
•  One Santa Clara law 

professor has opined that 
the Supreme Court could 
decide it lacks jurisdiction 
until a taxpayer is 
assessed the penalty, 
pays it, and then sues the 
government for a refund.  

•  Under those 
circumstances, the 
Supreme Court might not 
rule on the mandate until 
2015 or 2016. 



The Latest News 
•  The latest news reports indicate 

that President Obama has asked 
the Supreme Court to review the 
individual mandate, which has 
been getting mixed reviews in the 
lower courts. 

•  On Monday, September 27, 2011, 
the Obama Administration 
appealed the Eleventh Circuit 
decision and asked the Supreme 
Court to hear the case – which 
clears the way for the Court to 
hear the case before the 2012 
election. 

•  Now, the Supreme Court could 
either uphold, strike down, or 
dismiss for lack of standing before 
the November 2012 election. 



Why Did Obama Ask the Supreme 
Court to Hear the Case Now? 

•  Why would Obama take 
that risk? Possible 
answers are: 

•  Obama thinks he can win.  
It is better to campaign on 
a “constitutional” mandate 
than on a possibly 
“unconstitutional” 
mandate. 

•  There are plenty of top 
legal minds who think the 
Court would uphold the 
individual mandate under 
the Commerce Clause. 



Supreme Court Appeal 
•  Obama wants to defend the 

mandate. Regardless of the 
legal status of the mandate, 
Obama could lose in 2012.  If 
he does, it is hard to imagine a 
Republican president 
defending health care reform 
before the Supreme Court.   

•  Obama may be pushing the 
case to the Supreme Court 
now to insure that his Justice 
Department can defend the 
initiative. 



Why Appeal Now to Supreme 
Court? 

•  Also, no one will be 
able to accuse 
Obama of  delaying a 
Supreme Court 
review during the 
2012 election 
debates. 

•  So, what do the legal 
experts think? 



Experts Weigh In 
•  One noted scholar, UCI Dean Erwin 

Chemerinsky, has argued that the 
constitutionality of health care reform is 
sound. 

•  In a recent article for SCOTUSblog, 
Chemerinsky wrote, “Under current 
constitutional law, the federal health care 
law is clearly constitutional. It is not even a 
close question. 

•  The key issue is whether Congress has the 
authority to require that all individuals either 
purchase health care insurance by 2014 or 
pay a penalty to be collected by the Internal 
Revenue Service. 

•  Opponents contend that the minimum 
coverage provision is unconstitutional as 
exceeding the scope of Congress’s powers. 

•  But this is constitutional both under 
Congress’s authority to regulate commerce 
among the states and as an exercise of the 
power to tax and spend for the general 
welfare.” 



Experts Weigh In 

•  “Under an unbroken line of 
precedents stretching back 70 
years, Congress has the power 
to regulate activities that, taken 
cumulatively, have a 
substantial effect on interstate 
commerce.  People not 
purchasing health insurance 
unquestionably has this 
[interstate commerce] effect.” 

•  “Rarely has any law been 
struck down as failing the 
“rational basis” test as long as 
it is reasonable.” 



Why is Health Care Different? 
•  “There is a substantial likelihood that everyone 

will need medical care at some point. A person 
with a communicable disease will be treated 
whether or not he is insured.  A person in an 
automobile accident will be rushed  to the 
hospital for treatment, whether or not he or she 
is insured. Congress would simply be requiring 
everyone to be insured to cover their potential 
costs to the system.” 
      



Experts Weigh In 
•  “Congress can require the 

purchase of health insurance 
and then tax those who do not 
do so in order to pay their 
costs to the system.  This is 
similar to Social Security taxes, 
which everyone pays to cover 
the costs of the Social Security 
system.  Since the 1930s, the 
Supreme Court has accorded 
Congress broad powers to tax 
and spend for the general 
welfare and has left it to 
Congress to determine this.” 
  - Erwin Chemerinsky 

               Dean, UCI Law 



Experts Weigh In 
•  Another constitutional law scholar, Professor Randy E. Barnett, of 

Georgetown Law School, disagrees, arguing that: 
•  “The individual mandate extends the commerce clause’s power 

beyond activity, to economic inactivity. That is unprecedented. 
•  While Congress has used its taxing power to fund Social Security 

and Medicare, never before has it used its commerce power to 
mandate that an individual engage in an economic transaction with 
a private company. 

•  Even during WWII, the federal government did not mandate that 
individual citizens purchase war bonds. 

•  If you choose to drive a car, then maybe you can be made to buy 
insurance against the possibility of inflicting harm on others.  But 
making you buy insurance merely because you are alive is a claim 
of power from which many Americans instinctively shrink.” 
            -- Professor Randy E. Barnett 



The Current Supreme Court 
•  Now let’s meet the 

current members of the 
U. S. Supreme Court, 
who will be called upon to 
decide if the ACA is 
constitutional. 

•  In order of appointment, 
the longest currently- 
serving Supreme Court 
Justice is Antonin Scalia, 
who was appointed to the 
Court 25 years ago by 
President Reagan. 



The Current Supreme Court 
•  Scalia has been described as the intellectual 

anchor of the Court’s conservative wing. 
•  Born in Trenton, NJ, the son of Italian- 

immigrants, Salvatore Scalia, who rose to 
become a professor of Romance Languages 
at Brooklyn College, and a mother who was 
an elementary school teacher. 

•  Raised in a Catholic home. 
•  Graduated as valedictorian, summa cum 

laude from Georgetown. 
•  Married Maureen McCarthy, whom he met 

on a blind date while at Harvard Law 
School. 

•  They raised nine children, 5 boys and 4 
girls. 

•  Asks more questions than any other justice 
on the court – and provokes laughter more 
often than any other of his colleagues. 

•  Scalia is now 75. 



The Current Supreme Court 
•  Anthony Kennedy is now the 

focal point of the court 
because he is the swing vote 
now that Sandra Day 
O’Connor stepped down. 

•  He is also 75 and hails from 
Sacramento, California.  

•  He votes with conservatives on 
the court 2/3 of the time. 

•  Undergrad at Stanford, then 
Harvard Law School. 

•  In 1975, upon Reagan’s 
recommendation, President 
Ford nominated Kennedy to 
the Supreme Court to fill the 
seat occupied by Lewis Powell, 
Jr. 



The Current Supreme Court 
•  Next to join the Supreme Court 

was Clarence Thomas, who 
was nominated by President 
George H.W. Bush in 1991. 

•  Served for 20 years. 
•  Conservative and married to 

conservative lobbyist, Ginny 
Thomas. Controversial 
confirmation – Anita Hill 
hearings. 

•  Undergrad at College of the 
Holy Cross; law school at Yale. 

•  Viewed as one of most 
conservative members of the 
Supreme Court. 

•  He is 63 and a Catholic. 



The Current Supreme Court 
•  Ruth Bader Ginsburg was 

named to the Supreme Court 
in 1993. 

•  Currently 78. 
•  Belongs to liberal wing of the 

court. 
•  General counsel for ACLU. 
•  Champion for women’s rights. 
•  Second female justice. 
•  First Jewish female justice. 
•  Graduated from Cornell and 

Harvard Law School, and 
transferred to Columbia Law. 



The Current Supreme Court 
•  Stephen Breyer joined the 

Supreme Court bench in 1994 
after being nominated by 
President Clinton. 

•  Belongs to liberal wing of 
court. 

•  Typically votes with Ginsburg, 
Kagan, and Sotomayor. 

•  Stanford undergrad, Harvard 
Law. 

•  Married a member of British 
aristocracy, Joanna Hare, and 
they have three children. 

•  Jewish, currently 73. 
•  Grew up in SF area. 



The Current Supreme Court 
•  John Roberts, who is currently 

55, joined the Court in 2005 as 
the replacement for the 
deceased Chief Justice, 
William Rehnquist. 

•  Nominated by George W. 
Bush. 

•  Grew up in Indiana but born in 
Buffalo, NY. 

•  Father was plant manager with 
Bethlehem Steel. 

•  Grew up with 3 sisters. 
•  Catholic upbringing. 
•  Harvard undergrad, Harvard 

Law. 
•  Conservative. 



The Current Supreme Court 
•  Samuel Alito joined the 

Court in 2006, after being 
nominated by President 
George W. Bush. 

•  Born in Trenton, NJ, to 
Italian immigrant parents 
who became teachers. 

•  Attended Princeton, then 
Harvard Law. 

•  Considered a 
conservative jurist with a 
libertarian streak. 



The Current Supreme Court 
•  Sonia Sotomayor was 

nominated to the 
Supreme Court bench by 
President Obama and 
joined the Court in 2009. 

•  She is 57. 
•  Princeton, Yale Law. 
•  Catholic, born in the 

Bronx to Puerto Rican 
parents. 

•  First Hispanic Justice, 
third female Justice. 

•  Liberal wing of court. 



Current Supreme Court Members 
•  Elena Kagan joined the 

Court in 2010 after being 
nominated by President 
Obama. 

•  She is 51 and former 
Dean of Harvard Law 
School. 

•  Princeton undergrad, 
Harvard Law School. 

•  Jewish, raised in NYC, 
middle of 3 children – her 
two brothers are 
teachers. 

•  Votes with liberal wing of 
Court. 



 Is Health Care Reform Constitutional? 

•  So, where does this leave us? 
•  The Supreme Court will almost certainly agree to hear the case 

during the current term, which ends in June. 
•  The court can fashion its own rule, but it typically relies on Circuit 

Court rulings, so it could: 
–  Vote to uphold the individual mandate. 
–  Vote to strike down the individual mandate but uphold the rest as constitutional. 
–  Hold off on a decision based on lack of standing. 
–  Strike down the entire law. 

•  It is anyone’s guess but one court watcher, Dean Erwin 
Chemerinsky has written that he expects an 8-1 decision in favor of 
the constitutionality, with Clarence Thomas as the lone dissenter. 



Conclusion 

 In conclusion, the goal of this lecture has been 
to introduce you to the factors that the Supreme 
Court will consider when they decide whether or 
not Congress has the power under the 
Commerce Clause to enact health care reform.  

    It is hoped that this class will help you to better 
understand the case that will soon be debated 
before the Supreme Court.  


