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Supreme Court Hot Topics 

• Roadmap for Course 

 

• 10/1 – Health Care Reform – 
National Federation of 
Independent Business v. 
Sebelius (2012) 

 

• 10/8 – Immigration -- Arizona 
v. United States (2012) 

 

• 10/15 – Affirmative Action – 
Fisher v. University of Texas at 
Austin 



Administrative Matters 

• Please silence your 

cell phones. 

• Hold all questions 

until the end. 

• We will take a 15 

minute break at 2:15 

p.m. 

• Raise hand if you 

cannot hear me. 



Today’s Class – 10/1/2012 

• The constitutionality 

of the Patient 

Protection and 

Affordable Care Act 

• What were the 

questions the 

Supreme Court 

agreed  to decide and 

why did they decide 

what they did? 

 



The Constitutionality of Health Care 

Reform 
• Class Roadmap for Today 

– What is the Act and how does 
it come to the Supreme Court? 

– Arguments – Pro and Con 

– The Court’s Decision  

– Details of the Court’s holdings: 
• Why was the individual 

mandate upheld under 
Congress’s power to tax but 
not under the commerce 
clause? 

• What did the Court decide 
about the expansion of 
Medicaid? 

• How did the Court’s unusual 
alliances form? 

• Did Roberts switch his vote? 

• Does it all come down to 
“broccoli”? 



What is the ACA – Health Care 

Reform all about? 
• The Patient Protection and Affordable 

Care Act (PPACA) was passed by the 
111th Congress and was signed into 
law by President Obama on March 23, 
2010. 

• This Act, which we will refer to as 
“Health Care Reform” or the “ACA”, 
requires: 

– As of 2014, all individuals must have 
health care insurance. 

– If you are not exempt and not insured, 
your choice will be to purchase 
insurance or 

– Pay a penalty or tax to the IRS in 2015. 

– This is what we refer to as the 
individual mandate. 

• There are two ways that health care 
will be expanded: 

– Individual mandate 

– Expansion of Medicaid benefits by the 
States to those who cannot afford to 
pay for health care insurance 



Why was the Act Passed? 

• Health care spending is almost 
20% of our national economy. 

• Health related spending was 
$2.5 trillion in 2009.  That is 
$2,500 billion dollars. 

• There are 30 - 40 million 
uninsured Americans, who 
under the law, are required to 
be treated in ERs/hospitals. 

• Those costs, which are 
uncompensated, cost the rest 
of us a lot of money. 

• The point of the ACA is to 
broaden the pool so that we 
can all be covered and the cost 
of healthcare can be lowered. 

 



Why the ACA was passed? 

• The ACA is the most significant overhaul of 
the nation’s health care system since the 
passage of Medicare and Medicaid in 1965. 

• The primary goal of the ACA is to reduce the 
ever-increasing cost of health care. 

• The ACA provides several mechanisms to 
employers and to individuals to increase the 
number of Americans who are insured. 

– Mandates 

– Subsidies 

– Tax Credits 

• In addition, the ACA requires insurance 
companies to cover all applicants and offer 
the same rates regardless of pre-existing 
conditions. 

• The Congressional Budget Office estimated 
that the ACA will lower future deficits and 
Medicare spending. 

• The unanswered question was whether the 
ACA would be upheld in the courts. 

 

  



Challenges to the ACA 

• The ACA became the law of the land 
on Thursday, March 23, 2010.  On that 
historic day, President Obama signed 
the ACA, an event that was celebrated 
by half the country and reviled by the 
other half. 

• Almost immediately, lawsuits were 
filed challenging the ACA’s 
constitutionality. 

• Bill McCollum, the Florida Attorney 
General, filed suit in federal court in 
Pensacola to have the law struck 
down. 

• He filed on behalf of Florida and the 
AGs of 25 other states. 

• The federal district court in Pensacola, 
Florida was known as a bastion of 
conservative judges. 

• The first shot had been fired in what 
was to become an all-out war to 
overturn Obamacare. 



Challenges to the ACA 

• McCollum had picked 

the perfect forum to 

challenge the law. 

• And on January 31, 

2011, in Pensacola, 

Florida, Judge Roger 

Vinson, a Reagan 

appointee, found the 

entire law to be 

unconstitutional. 

 



Challenges to the ACA 

• In his opinion striking down the 
ACA, Judge Vinson wrote that 
according to the government’s 
theory, 

– “Congress could require that 
people  buy and consume 
broccoli at regular intervals, 
not only because the required 
purchases will positively 
impact interstate commerce, 
but also because people who 
eat healthier tend  to be 
healthier and are  thus more 
productive and put less of a 
strain on the health care 
system.” 



Challenges to the ACA 

• On August 12, 2011, the Eleventh 
Circuit held the individual mandate to 
be unconstitutional but held that it 
could be severed from the rest of the 
ACA. 

• The Eleventh Circuit did rule against 
Florida and the other states on one of 
their key arguments ---  they upheld 
the expansion of Medicaid as 
constitutional. 

• On September 27, 2011, the Obama 
administration appealed the Eleventh 
Circuit decision to the Supreme Court. 

• Throughout the country, other courts 
were reaching different conclusions. In 
general, judges appointed by 
Republican presidents tended to strike 
down the law while those appointed by 
Democrats tended to uphold the law. 

 



The Supreme Court Steps In 

• It was time for the highest 

court to intervene. 

• On November 14, 2011, 

almost one year ago, the 

Supreme Court agreed to 

hear the case in the 

spring of 2012. 

• It promised to be historic. 

 



History is Made 

• What made this case so 

historic? 

– 2 ½ days of oral argument 

– Political implications in an 

election year 

– Court could have waited 

– Court asked for questions 

to be briefed that were not 

raised by proponents or 

opponents of the law – very 

unusual. 



History is Made 

• And it was historic for many other reasons. 

• We are looking at the single most important case 
of the last Supreme Court term. 

• This case fundamentally changed constitutional 
law in the United States. 

• It changed 70 years of virtually uninterrupted 
interpretation of the Commerce Clause. 

• It significantly narrowed what Congress can do. 

• And changed the power balance between the 
federal government and the states. 



History is Made 

• The Court’s decision is also historic due to the unexpected and 
unusual coalitions that formed. 

• The Court has been divided into two ideologically opposite camps. 

• The conservative Justices – Roberts, Scalia, Thomas, Alito, and 
Kennedy, generally believe in “states rights” and a limited federal 
government. 

• The liberal Justices – Ginsburg, Breyer, Sotomayor, and Kagan, 
typically support a strong federal government.  

• Kennedy has been considered the “swing” Justice because he sided 
with conservatives 2/3 of the time and liberals 1/3 of the time, 
depending on the subject matter before the Court. 

• The health care reform case was historic because it resulted in new 
and very surprising alliances. 



Four Questions to be Decided 

• Supreme Court agreed to  
consider four questions: 
– Constitutionality of the 

Individual Mandate 

– Expansion of Medicaid and 
Burden on States 

– Did the Court have 
jurisdiction to hear the ACA 
in 2012 or did they have to 
wait until 2015 when the 
tax was collected? 

–  Could the ACA survive if 
the mandate were to be 
severed? 

 



Question No. 1 

• Question 1-  Is the individual 
mandate constitutional? 

• What is the individual 
mandate? 

• In simple terms, it is the 
obligation imposed as of 2014 
upon the uninsured to 
purchase health care 
insurance or pay a penalty. 

• Two possibilities argued: 

– Constitutional under 
Commerce Clause 

– Constitutional under tax power 



Best Arguments in Favor of the 

Mandate 

• These powers are 

expressly given to 

Congress in the 

Constitution in Article I, 

Section 8: 

• Commerce Clause: 

“Congress shall have the 

power  . . . to regulate 

Commerce with Foreign 

Nations, and among the 

several States . . .”  

 



Arguments in Favor of the Mandate 

• The Power to Tax and 
Spend for the General 
Welfare is found in 
Article I, Section 8, 
Clause 1 of the 
Constitution. 

• “The Congress shall have 
Power to lay and collect 
Taxes  …and provide for 
the common Defence and 
general Welfare of the 
United States . . .” 



The Argument in Favor of the 

Mandate 
• Let’s take them one at a time, beginning with the 

government’s primary argument that the mandate was 
constitutional under the commerce clause. 

• Why did the government believe this was its strongest 
argument? 

• Because for the past 70 years, the Supreme Court had 
upheld Congress’s ability to enact laws affecting 
interstate commerce. 

• The Supreme Court had defined “interstate commerce” 
very broadly: 
– Wickard v. Filburn (1942)  

– Heart of Atlanta Motel (1964)   

• If ever there were a case affecting interstate commerce, 
health care reform was it. 

 



The Argument for the Mandate 

• Why was health care the perfect example of interstate 
commerce? 

• Because we spend $2,500 billion dollars a year on 
health care as a nation and 

• Because every single American in every single state is 
affected by health care sooner or later.   

• Health care requires a national solution. 

• It is 20% of our nation’s GDP and health care insurance 
is definitely “commerce” under the Court’s previous 
decisions. 

• The health insurance companies are national 
companies. 



The Argument for the Mandate 

• The government said Congress could 

regulate health insurance because if 

people go without it, the cost of their care 

is shifted to the rest of us. 

• Therefore, it is interstate commerce and 

can be regulated. 



The Tax Argument in Favor of the 

Mandate 

• The second argument in support of Congress’s 
ability to enact the ACA was presented almost 
as an afterthought. 

• It was predicated on the “tax and spend” power 
conferred on Congress in the Constitution in 
Article I, Section 8, Clause 1. 

• The argument was that since a “penalty” or “tax” 
would be imposed on an uninsured person who 
did not comply with the law, the ACA should be 
upheld under Congress’s power to tax and 
spend for the general welfare. 



The Tax Argument for the Mandate 

• In the 20th century, all of the following social 
welfare programs enacted by Congress have 
been upheld as constitutional by the Supreme 
Court under the “tax and spend” power: 
– Social Security 

– Medicare 

– Medicaid 

• The foregoing were the best arguments 
presented to the Court to uphold the 
constitutionality of the individual mandate. 

• Now let’s take a look at the best arguments for 
striking down the individual mandate. 



The Argument Against the Mandate 

• The two best arguments 
against the individual mandate 
could be summed up in as 
follows: 

– Broccoli 

– This was not “commerce” – 
this was regulating “inactivity”, 
not “activity 

• The “broccoli” argument was 
this:  if Congress could force 
us to buy health insurance, 
why couldn’t it force us to buy 
broccoli, or anything the 
government said affected 
interstate commerce? 



The Argument Against the 

Commerce Clause 
• The ACA opponents 

argued that there were no 
limits to Congress’s 
power under the 
Commerce Clause. 

• This was in contravention 
to the intentions of the 
framers of the 
Constitution, who 
specifically limited the 
powers of the Congress 
to those listed in Article I 
of the Constitution. 

 



The Argument Against the Mandate 

• Remember that under 

the Constitution, the 

federal (United 

States) government is 

a government of 

enumerated powers. 

• And the Tenth 

Amendment acts as a 

limit on Congress’s 

authority. 



The Argument Against the Mandate 

and the Commerce Clause 
• The Tenth Amendment 

reserves all the powers not 
enumerated in the Constitution 
to the states or to the people. 

• In other words, the states are 
in charge of everything else: 
– Police powers – health, safety, 

welfare of its citizens. 

– Ninety-five percent of all court 
cases are heard in State 
courts. 

• Opponents said it was the job 
of  the States to enact health 
care reform and that the 
federal government had 
overstepped its limited powers. 



The Argument Against the Mandate 

under the Commerce Clause 
• The second argument against the individual 

mandate was that the ACA did not regulate 
“commercial activity” per se. 

• Instead of regulating “commercial activity, 
forcing people to purchase insurance was 
actually regulating “inactivity.” 

• If you are sitting in your living room doing 
nothing and the ACA forces you to buy 
something, you are not involved in interstate 
commerce.  And Congress cannot force you to 
enter interstate commerce under the Commerce 
Clause. 



The Mandate Fails Under the 

Commerce Clause 

• The Supreme Court, 

by a vote of 5 to 4, 

with Chief Justice 

Roberts in the 

majority, said the 

individual mandate 

was unconstitutional 

under the Commerce 

Clause. 

 



The Mandate is Unconstitutional 

under the Commerce Clause 
• Chief Justice Roberts, writing for the 5 

conservatives in the majority, said: 
– Under the Commerce Clause, “the Federal 

Government does not have the power to order people 
to buy health insurance.” 

– In this case, there is no “commerce” to regulate. 
Instead, Congress is improperly trying to regulate 
“inactivity.” 

– If Congress could regulate “inactivity,” it could force 
Americans to do all types of things, including buying 
vegetables such as broccoli. 

– He wrote that this was not the vision of the Founding 
Fathers. 



The Court’s Shocking Decision-The 

Mandate Upheld as a Tax 
• But then, in a shockingly 

unexpected development, the 
Supreme Court, by a vote of 5 
to 4, decided that the individual 
mandate was constitutional 
under Congress’s power to tax 
and spend. 

– Roberts, Ginsburg, Breyer, 
Sotomayor, Kagan 

– Four justices, Scalia, Thomas, 
Alito, and Kennedy said the 
mandate was unconstitutional 
under Congress’s power to 
tax. 

 



Question No. 2 

• Does the ACA’s expansion of 
Medicaid impose an undue burden 
on the States? 

• What did the ACA say? 

• It said that if the States did not 
expand Medicaid under the ACA, 
they would lose all of their federal 
Medicaid funding, even for 
programs that they were currently 
implementing and receiving 
funding for. 

• The Court decided that Congress 
could ask the States to expand 
Medicaid coverage but could not 
threaten to remove all of their 
Medicaid funding if they did not 
implement the ACA.  That was 
considered by the Court to be 
coercive. 



Question No. 3 

 

• There was a 100-year-old law 
that said tax cases should not 
be heard until after the tax was 
collected. 

• In the instant case, the ACA is 
due to go into effect in 2014 
and the first penalty/tax won’t 
be collected until April 2015. 

• The Court determined (9-0)that 
this law did not apply in this 
case and that the Supreme 
Court could hear and decide 
the case. 



Question No. 4 

• If the Individual Mandate 
were found to be 
unconstitutional, could it 
be severed from the ACA 
so that the rest of the Act 
could be upheld? 

• The Court did not decide 
the severability of the 
individual mandate 
because once they 
determined it to be 
constitutional, the issue of 
severability then became 
moot. 



The Oral Argument 

• We’ve just reviewed the 

official holding of the 

Supreme Court handed 

down on June 28, 2012. 

•  Now let’s take a look at 

the oral argument and the 

behind-the-scenes stories 

that emerged in Jeffrey 

Toobin’s book, The Oath.  



The Oral Argument 

• Oral argument began 
in the Supreme Court 
on March 26, 2012. 

• The future of the 
American health care 
system, and possibly 
the 2012 election, 
would be determined 
by the Supreme Court 
decision in this one 
case. 



Who Argued the Case? 

 

• Donald Verrilli, Jr., who 
replaced Elena Kagan as 
Solicitor General, argued 
the case for the 
government. 

• Paul Clement, Jr., a 
former Solicitor General 
under George W. Bush, 
argued against the 
mandate and represented 
26 states who opposed 
the ACA.  



Solicitor General Donald J. Verrilli, 

for the Government 
• Solicitor General Elena Kagan was replaced 

by Donald J. Verrilli, Jr. when Kagan joined 
the Supreme Court. 

• Verrilli, who is 55, was born and raised in 
New Rochelle, NY. 

• He went to college at Yale and then 
Columbia Law School. 

• He clerked for Supreme Court Justice 
William Brennan, Jr., one of the Court’s 
legendary liberal members. 

• He worked as a corporate attorney, which 
later helped him to be confirmed. He argued 
17 cases before the Supreme Court. 

• He worked for the DOJ and later for the 
Obama White House as deputy counsel.   

• He was confirmed as Solicitor General on 
June 9, 2011. 

• He has been married for over 20 years to 
Gail Laster, the Democratic counsel for the 
House Financial Services Committee and 
they have one daughter, who is a dancer 
and currently in college. 

 
 



Paul Clement, Jr. 

• Paul Clement, Jr. was a former 
Solicitor General under President 
George W. Bush and is currently a law 
professor at Georgetown. 

• He is 46 and grew up in Cedarburg, 
WI. 

• Graduated summa cum laude from 
Georgetown. 

• Received Master’s from Cambridge. 

• Magna cum laude from Harvard Law 
School. 

• Clerked for Justice Scalia. 

• Worked in private practice, then for 
government under George W. Bush 
until named Solicitor General. 

• Argued 53 cases before the Supreme 
Court. 



Verrilli Attacked by Court 

• As soon as General Verrilli finished saying, “May it 
please the Court, “ the verbal barrage by the Court’s 
conservatives began.  First Kennedy, then Scalia, 
then Roberts and Alito.  Only Thomas, who has not 
asked a question since 2006, kept silent. 

• Kennedy: Can you create commerce in order to 
regulate it? 

• Verrilli: That’s not what is going on here, Justice 
Kennedy.  This is economic activity with substantial 
effects on interstate commerce.” 

• Scalia: “ . . . My failure to purchase something in 
that market subjects me to regulation?” 

• Verrilli: No. That’s not our position at all, Justice 
Scalia.  In the health care market, . . . virtually 
everybody is either in that market or will be in the 
market, and the distinguishing feature is that people 
generally cannot control when they enter that 
market . . .” 

• Scalia: “. . . Everybody has  to buy food sooner or 
later,  so you define the market as food, therefore, 
everybody is in the market; therefore, you can make 
people buy broccoli.” 

• And that was just the beginning of Solicitor General 
Verrilli’s very bad day before the Supreme Court. 



Ginsburg’s Rescue Attempt 

• Verrilli was both surprised  and 
overwhelmed by the verbal attack 
mounted by Kennedy and Scalia. 

• Justice Ginsburg tried to come to 
Verrilli’s defense: 

– “Mr. Verrili, I thought your main 
point is that, unlike food or any 
other market, when you made the 
choice not to buy insurance, even 
though you have every intent in 
the world to self-insure, to save for 
it, when disaster strikes, you may 
not have the money. 

– And the tangible result is … that 
families pay a thousand dollars 
more than they would if there 
were no uncompensated costs.” 



The Mandate Argument 

• Next, Roberts jumped in: 

– “Well, the same, it seems to 
me would be true say for the 
market in emergency services: 
police, fire, ambulance, 
roadside assistance, 
whatever.  You don’t know 
when you’re going to need it.” 

• Then Kennedy asked Verrilli : “ 
. . . Your question is whether or 
not there are any limits on the 
Commerce Clause.  Can you 
identify for us some limits on 
the Commerce Clause?” 



The Oral Argument 

• Kennedy continued,   
– “ . . . If Congress says that 

interstate commerce is 
affected, isn’t, according to 
your view, that the end of 
the analysis?” 

• Verrilli did not have a 
good answer for the 
justices, except to restate 
the one case where 
regulating guns outside of 
schools failed the 
Commerce Clause test of 
affecting interstate 
commerce. 

 



The Oral Argument  

• Verrilli’s argument regarding the 
broad reach of the Commerce 
Clause was at odds with the 
“limited federal power” perspective 
of the Roberts Court of 2012. 

 

• His argument was a throwback to 
the New Deal days of 1942, when 
Justice Robert Jackson was 
quoted as saying, 

– “In any case where Congress 
thinks there is an effect on 
interstate commerce, the Court 
will accept that judgment.” 

 

• This was clearly not the case with 
the John Roberts Court of 2012.  



Federalism and Broccoli 

• Summing up the position of the 
Court’s conservatives, Scalia 
lectured Verrilli: 

– “The argument here is that . . . the 
Federal Government is not 
supposed to be a government that 
has all the powers. And that is 
what all this questioning has been 
about.  What  -- what is left? If the 
government can do this, what, 
what else can it not do? 

– I mean, the Tenth Amendment 
says the powers not given to the 
Federal Government are 
reserved, not just to the States, 
but to the States and to the 
people.   

– And the argument here is that the 
people were left to decide whether 
they want to buy insurance or 
not.” 



The Last-Minute Tax Argument 

• As Verrilli was running 
out of time, he asked if he 
could be heard on the 
back-up argument that 
the individual mandate 
was constitutional under 
the power to tax. 

• The justices allowed this 
argument to proceed but 
took the government to 
task for refusing to call 
the penalty a “tax.” 

 



The Final Day 

• On Wednesday, March 28th, 
the final day of oral argument, 
the Court considered the 
severability of the individual 
mandate. 

• To the conservatives on the 
Court, it seemed apparent that 
without the mandate, the 
remainder of the health care 
bill could not survive. 

• In other words, they seemed 
predisposed to strike down the 
ACA in its entirety – something 
even the conservative 
Eleventh Circuit had not done. 



The Oral Argument 

• The liberals on the Court realized 
that the oral argument for the 
mandate had gone very poorly 
and argued that the rest of the 
ACA could be salvaged even if the 
mandate were struck down. 

• As Justice Ginsburg pointed out, 
– “Mr. Clement, there are so many 

things in this Act that are 
unquestionably okay . . . so why 
should we say, it’s a choice 
between a wrecking operation, 
which is what you are requesting, 
or a salvage job. 

– And the more conservative 
approach would be salvage rather 
than throwing out everything.” 



Oral Argument Concludes 

• The oral argument concluded with a 
discussion of whether the ACA’s expansion 
of Medicaid placed unconstitutional 
requirements on the States. 

• The ACA required that the States accept the 
ACA or lose all of their Medicaid funding, not 
just the funding associated with the ACA – 
all or nothing. 

• The Court’s conservatives felt this was 
unduly coercive. 

• Scalia had not missed an opportunity to 
express his point-of-view that the ACA in its 
entirety was unconstitutional.  

• Kennedy, Alito, and Roberts had also 
expressed their doubts about the 
constitutionality of the law. 

• It seemed all but impossible the ACA would 
survive after the oral argument debacle. 

• After 6 hours of bitter argument over 3 days, 
Justice Roberts announced: “The case is 
submitted.”  



The Court Decides 

 

• Thanks to the just-published book by 
Jeffrey Toobin, “The Oath – The 
Obama White House and the Supreme 
Court,” we have insider’s view of what 
happened behind the scenes. 

• According to Toobin, CNN’s chief legal 
correspondent, the nine Justices met 
on Friday, March 30th, to discuss and 
vote on the case they had heard 
earlier in the week. 

• By tradition, only the Justices were 
present in the conference room. 

• According to Toobin, each Justice was 
asked to vote on whether they would 
uphold or strike down the 
constitutionality of the individual 
mandate. 

  



The Initial Vote 

• Scalia: strike down the mandate;  

• Kennedy: strike down the 
mandate; 

• Thomas: strike down the mandate;  

• Ginsburg: uphold the mandate  

• Breyer: uphold the mandate;  

• Alito: strike down the mandate; 

• Sotomayor: uphold the mandate;  

• Kagan: uphold the mandate;  

• It was a tie. The tie-breaking vote 
would be cast by Chief Justice 
Roberts, who had not been 
sympathetic to the government’s 
case during oral argument. 

 



The Court’s Decision 

• According to Toobin, Roberts told his 
colleagues at the March 30th meeting 
that he thought the mandate was 
unconstitutional under the Commerce 
Clause. 

• But, Toobin writes, “it was less clear to 
his colleagues how the chief felt about 
the other questions in the case.” 

• Justice Roberts assigned himself the 
job of writing the opinion, where the 
details would be spelled out. 

• This is the prerogative of the Chief 
Justice when he votes with the 
majority. 

• The Chief Justice’s draft opinion would 
ready for the other Justices to review 
by the end of April/early May. 



The Great Debate 

• As the Supreme Court 
moved on to hear other 
cases on their docket, 
Justice Scalia made his 
thoughts known – that the 
Court should strike down 
the ACA in its entirety. 

• But according to Toobin, 
leaks surfaced indicating 
that the consequences of 
striking down the entire 
ACA weighed heavily on 
the conscience of Chief 
Justice John Roberts. 

 



The Dilemma 

• Roberts knew that the ACA 
contained provisions that were 
essential to the continued 
functioning of the Medicaid 
system – and many of these 
provisions were not being 
contested.  

• He also knew that if the ACA 
were to be struck down in its 
entirety, the Medicaid system 
would be turned upside down, 
leaving the states and the 
federal government in total 
disarray. 



Chief Justice Roberts’s Dilemma 

• Roberts’s dilemma was that he 
was both a conservative 
Republican and Chief Justice 
of the Supreme Court, charged 
with preserving the Court’s 
impartiality. 

• He believed in limited 
government at the federal level 
and was a supporter of states’ 
rights. 

• According to Toobin,  
– “Roberts had dual goals for his 

tenure as chief justice – to 
push his own ideological 
agenda but also to preserve 
the Court’s place as a 
respected final arbiter of the 
nation’s disputes.” 



Roberts’s Conundrum 

• Roberts was aware of how badly 
damaged the Court’s reputation was 
after Bush v. Gore (2000). 

• This reputation as a partisan court was 
only reinforced by decisions such as 
Citizens United. 

• Now, with an impending election year, 
Roberts had to decide which way to 
vote: 

– Uphold the mandate and restore the 
Court’s reputation for fairness 

– Strike down the mandate and see the 
Court criticized for ignoring 70 years of 
precedents and for playing partisan 
politics. 

• Roberts realized that an outright 
rejection of the ACA would destroy any 
appearance of neutrality and put the 
Court in the middle of the upcoming 
2012 election. 



Roberts’s Duty as Chief Justice 

• As Chief Justice, Roberts felt it 
was his ultimate duty to protect 
the institution of the Supreme 
Court 

• This was a higher priority than 
his own conservative agenda. 

• According to Toobin, he began 
to search for a way out and 
realized that Solicitor General 
Verrilli had given him one, 
almost as an afterthought – 
Congress’s power to tax for the 
general welfare. 



The Tax Argument 

• Scalia had made fun of the tax 
argument: 

– “The president said it wasn’t a 
tax, didn’t he? Is it a tax or not 
a tax? The president didn’t 
think it was.” 

• Verrilli: The president said it 
wasn’t a tax increase because 
it ought to be understood as an 
incentive to get people to have 
insurance.  I don’t think it is fair 
to infer from that anything 
about whether that is an 
exercise of the tax power or 
not.” 

 



The Tax Argument 

• Then Roberts asked, “ Why didn’t 
Congress call it a tax then? You’re 
telling me they thought of it as a 
tax, they defended it on the tax 
power.  Why didn’t they say it was 
a tax?” 

• Verrilli responded: 
– “They might have thought, Your 

Honor, that calling it a penalty as 
they did would make it more 
effective in accomplishing its 
objectives.  But it is in the Internal 
Revenue Code and it is collected 
by the IRS on April 15th.” 

• According to Toobin, the tax 
argument gave the Chief Justice a 
Solomonic way out of his 
dilemma.  He could split the baby 
without killing it. 



Roberts Vacillates 

• According to Toobin,”In April and 
May, it started to become 
apparent to the other justices that 
Roberts was going “wobbly” in his 
determination to overturn the law.” 

• Roberts’s preliminary vote in 
conference was not binding. 

• According to Toobin,” It is well 
within the bounds of acceptable 
behavior for justices to change 
their minds once opinions begin 
circulating.” 

• But, it is unusual, and now it 
seemed to be occurring in the 
most significant case of Roberts’s 
career. 



Roberts Wavers 

• According to Toobin, what 
happened next was entirely 
unprecedented. 

• It is very rare to have leaks at 
the Supreme Court. 

• “But,” he writes, “conservatives 
on the Court – especially law 
clerks – were so outraged that 
Roberts might betray them that 
they started to talk.” 

• Conservatives pressured 
Roberts to stay true to his 
conservative principles. 



Roberts Wavers 

• The Wall Street Journal published an 
editorial a month before the decision 
was handed down which said, 

– “The left is making one last attempt to 
intimidate the Justices. The latest effort 
includes taunting Chief Justice Roberts 
that if the Court overturns any of the 
law, he’ll forever be defined as a 
partisan ‘activist.’” 

• Even Republican pundit George Will 
noted that liberals were “waging an 
embarrassingly obvious campaign, 
hoping [Roberts] will buckle beneath 
the pressure of their disapproval and 
declare Obamacare constitutional. 
Such clumsy attempts to bend the 
Chief Justice are apt to reveal his 
spine of steel.” 



What Happened? 

• So, what really happened to 
change the Chief Justice’s mind? 

• We will probably never know but 
according to Toobin’s book, 
“Roberts did not have a religious 
conversion, nor has he changed 
from a conservative to a 
moderate.” 

• According to Toobin’s sources, 
Roberts could not bring himself to 
agree with the four other 
conservatives that the law had to 
be overturned in its entirety. 

• Even the Eleventh Circuit’s 
repudiation of the mandate 
allowed the rest of the law to be 
salvaged. 

 



Scalia Pushed Roberts Too Far 

• According to Toobin, the four 
conservatives, led by Scalia, 
overstepped the bounds of 
reasonableness and they lost 
Roberts along the way. 

• Toobin observed, “By demanding 
that Roberts kill off the entire 
health care law, they prompted 
him to look for some kind of 
middle ground.” 

• And he found middle ground not 
with his fellow conservative 
justices but with the four liberal 
justices, who welcomed him. 

• And so, a most unexpected 
coalition was formed and a 
most unexpected result 
occurred. 

 



Strange Bedfellows 

• All four liberal Justices made it clear they felt the ACA was constitutional under both: 
– The Commerce Clause 

– The Power to Tax 

• They also felt that the ACA’s expansion of Medicaid was constitutional and not coercive. 

• The four liberals struck a compromise with Roberts that: 
– Upheld the mandate (5 to 4) under Congress’s power to tax. 

– Upheld the expansion of Medicaid but struck down the “all or nothing” language saying that the States would 
lose all Medicaid funding if they refused to participate in the Medicaid portion of the ACA. 

• This compromise gave Justice Roberts important political points with conservatives who wanted him 
to: 

– Strike the mandate under the C.C. 

– Strike the Medicaid “all or nothing” requirement as violative of States’ rights. 



A Compromise is Struck 

• Toobin writes, “In early June, 
Roberts circulated an opinion 
that declared that Congress 
had violated the commerce 
clause by imposing the 
individual mandate but that 
upheld the mandate as an 
exercise of the taxing power.” 

• According to his sources, 
Roberts lobbied tirelessly to 
convince Justice Kennedy to 
join his opinion. Kennedy 
worked equally hard to 
convince Roberts to vote with 
his side.   

• Neither one gave an inch. 



Conservatives Outraged 

• According to Toobin, 

Scalia was infuriated 

with the Chief Justice.  

• According to a CBS 

reporter, Jan 

Crawford, with close 

ties to the 

conservative justices, 

Chief Justice Roberts 

switched his vote. 

 



The ACA is Upheld 5 to 4 

• What makes this decision unprecedented is 
that in his 7 years on the Court, Chief Justice 
Roberts had not sided with the liberal Justices 
once where his vote alone determined the 
outcome. 

• And so it was that history was made on the 
morning of June 28, 2012, at 10:00 a.m. in the 
Supreme Court when the Justices appeared to 
announce their decision. 



The Health Care Decision 

• According to Toobin, the justices 
appeared exhausted and haggard. 

• Scalia, in particular, appeared “bereft, 
heartbroken, and angry.” 

• Roberts spoke in a voice that was 
barely above a whisper.  

• He began by announcing that the 
individual mandate was 
unconstitutional under the Commerce 
Clause. He had joined with the other 4 
conservatives to strike the mandate 
under the Commerce Clause. 

• Several news outlets (CNN/Fox) 
announced prematurely that 
Obamacare was dead on arrival.  
Even President Obama believed the 
law had been struck down until one of 
his aides came into the Oval Office to 
tell him about the tax law reprieve of 
the mandate. 



The Health Care Decision 

• But then Roberts announced that 
the Supreme Court had upheld the 
mandate 5 to 4 under Congress’s 
tax power.  

• Roberts had joined with Ginsburg, 
Breyer, Sotomayor, and Kagan. 

• In his opinion for the majority, 
Roberts wrote,  

 “The Affordable Care Act’s 
requirements that certain 
individuals pay a financial penalty 
for not obtaining health insurance 
may reasonably be characterized 
as a tax.  Because the 
Constitution permits such a tax, it 
is not our role to forbid it, or to 
pass upon its wisdom or fairness.” 



The Health Care Dissents 

• Four justices dissented  -- 
Justices Scalia, Thomas, 
Kennedy, and Alito. In 
their joint dissent, they 
stated, 
– “The Court regards its 

strained statutory 
interpretation as judicial 
modesty.  It is not. 

– It amounts to a vast judicial 
overreaching.  It creates a 
debilitated, inoperable 
version of health care 
regulation that Congress 
did not enact and the public 
does not expect.” 



The Health Care Dissent 

• Justice Anthony Kennedy, who 
many thought would be the 
administration’s best hope for 
saving the mandate, joined his 
fellow conservatives in saying 
the law should have been 
struck down in its entirety. 

• Five justices agreed with the 
argument that the federal 
government is not permitted to 
force individuals not engaged 
in commercial activity to buy 
services they do not want. 

 



The Health Care Opinion 

• Not to be outdone, the 
four liberal justices wrote 
a dissent in which they 
argued that the mandate 
was constitutional under 
the Commerce Clause. 

• The author of the dissent, 
Justice Ginsburg, called 
the Court’s decision 
striking down the 
mandate under the 
Commerce Clause 
“stunningly retrogressive.” 



Both Sides Declare Victory 

• And that is why both sides 
can legitimately claim 
victory after the Supreme 
Court’s decision. 

• The administration is happy 
that the ACA was largely 
upheld. 

• Conservatives are happy that 
the Court has said Congress 
no longer has a blank check 
under the Commerce Clause. 

• Going forward, federal power 
will have more restrictions and 
limits.   



Both Sides Declare Victory 

• As Roberts noted in his 

opinion, 

– “Because the Constitution 

permits such a tax, it is not 

our role to forbid it, or to 

pass upon its wisdom. 

– But the Court does not 

express any opinion on the 

wisdom of the Affordable 

Care Act.  Under the 

Constitution, that judgment 

is reserved to the people.”  



The Health Care Decision 

• According to Toobin, 

Scalia, as the senior 

justice in the minority, 

had the right to read the 

joint dissenting opinion.  

He relinquished the right 

to Anthony Kennedy, who 

summarized the 

conservatives’ position, 

– “In our view, the act before 

us is invalid in its entirety.” 



The Last Word 

• Justice Ruth Bader Ginsburg 
had the last word. 

• Justice Ginsburg was 
determined to refute the 
broccoli argument adopted by 
conservatives. 

• She went on to explain why 
health care, as almost 20 
percent of the nation’s GDP, 
clearly affected interstate 
commerce and so was able to 
be regulated under the 
commerce clause. 

• And unlike broccoli, which one 
can live without, she noted that 
we will all need health care at 
one time or another. 



The Last Word 

• Ginsburg noted, 
– “Although an individual might 

buy a car or a crown of 
broccoli one day, there is no 
certainty that she will ever do 
so.  And if she eventually 
wants a car or has a craving 
for broccoli, she will be obliged 
to pay for it at the counter 
before receiving the vehicle or 
nourishment.  She will get no 
free ride or food, at the 
expense of another consumer 
forced to pay an inflated 
price.” 

• From the bench, Ginsburg 
declared, “In the end, the 
Affordable Care Act survives 
largely unscathed.” 



The Health Care Aftermath 

• Chief Justice Roberts left after 
the announcement of the 
health care decision to attend 
a judicial conference in 
Pennsylvania. 

• At the conference, he 
responded to a question about 
his planned activities for the 
summer. 

• He said he was about to leave 
for the island of Malta, where 
he was planning to teach for 
two weeks. 

• “Malta,” he said, “as you know, 
is an impregnable island 
fortress. It seemed like a good 
idea.” 



The Aftermath 

• Conservatives turned on 
Roberts with unmitigated 
fury. 

• According to Toobin, the 
Wall Street Journal 
described Roberts’s 
opinion as “grim,” “shot 
through with confusion,” 
“without real restraint,” “a 
tragedy,” and “damaging 
to the Court’s institutional 
integrity.” 



The Aftermath 

• Toobin wrote, “Mitt 
Romney, who had earlier 
promised to nominate 
justices in the mold of 
Roberts, changed his 
tune.” 

• Romney stated, “Well, I 
certainly wouldn’t 
nominate someone who I 
knew I was going to come 
out with a decision I 
violently disagreed with – 
or vehemently, rather, 
disagreed with.” 



What’s Next? 

• In the short term, Robert’s deftly split 
the baby. 

• Court watchers predict that the health 
care ruling will allow Roberts 
enormous political leeway as the Court 
gets ready to decide affirmative action, 
voting rights, and the defense of 
marriage act in the new 2012 term 
beginning this week – the first Monday 
in October. 

• Did Roberts permanently damage his 
relationship with conservatives?  
Unlikely, says Toobin, because on the 
Supreme Court, it seldom works to 
hold grudges. It is too important to be 
able to create alliances. 

• While it is impossible to predict how 
the Court will decide future cases, one 
thing, according to Toobin, is certain – 
“It’s the John Roberts’s Court now.” 

 



What’s Next? 

• According to Charles Fried, a 
former Solicitor General under 
President Reagan, who filed a 
brief supporting the ACA, said 
the health care decision was 
bewildering to say the least. 

• “This is a court that under 
Chief Justice Roberts called a 
ball a strike, a strike a ball, but 
got the batter to base where he 
belonged.” 

• So in answer to the question 
as to what comes next, the 
only answer is, “Stay tuned, 
sports fans!” 

• Next week we tackle the 
Arizona immigration case. 
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