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Class Roadmap 

• 10/1 – Health Care 
Reform – National 
Institute of Business v. 
Sibelius (2012) 

• 10/8 – Immigration – 
Arizona v. United States 
(2012) 

• 10/15 – Affirmative 
Action – Fisher v. 
University of Texas 

 



Administrative Matters 

• Please silence your 
cell phones. 

• Please hold your 
questions until the 
end. 

• We will take a short 
break at 2:15 p.m. 

• Raise your hand if 
you are unable to 
hear me. 



Today’s Class – Affirmative Action 

• Just two weeks ago, on the first 
Monday in October, the Supreme 
Court began its 2012 term. 

• The most politically charged case 
of the new term is the affirmative 
action case of Fisher v. University 
of Texas at Austin. 

• Why is this case so important? 

• Because it will determine whether 
race can still be taken into account 
in college admissions. 

• The future of affirmative action at 
American universities will depend 
on the outcome in this case. 



What is the Fisher case about? 

• We will get into the details later 
but here’s a quick overview of 
what the case is all about: 

– Abigail Fisher applied to college at 
the University of Texas for 
admission in the entering class of 
2008. 

– She was rejected. 

– She said she was rejected 
because she was white. 

– And that the University of Texas 
violated her constitutional rights 
when it used race to determine 
the composition of its freshman 
class. 

– In other words, she was a victim 
of “reverse discrimination.” 



Basic Facts of Case 

• On the other side, the University of 
Texas says that: 

– Abigail Fisher was rejected because 
she did not make the cut either under 
the state’s Top Ten Percent Plan 
(which fills most of the class) or 

– Under UT’s individual evaluation plan 
that admits the remainder of the class -
-where the University evaluates 
academics in conjunction with other 
factors, one of which is race. 

– The University said it had followed 
the Court’s last ruling upholding 
affirmative action in Grutter v. 
Bollinger (2003) to the letter of the 
law. 

– Even in 2008, UT’s freshman class 
had only 6% African Americans and   
18-20%Hispanics, compared to a 
population of 12% African 
Americans in Texas and 38% 
Hispanics. 



The Supreme Court and Affirmative 

Action 
• The Supreme Court last upheld affirmative 

action in 2003, when it ruled that the 
University of Michigan Law school could use 
race as one of many factors to achieve a 
“critical mass” of minorities necessary for a 
diverse student body. 

• The Grutter decision said that colleges have 
a compelling interest in student diversity 
and that a “narrowly tailored” program to 
achieve diversity was constitutional. The 
Court said that race could be considered as 
one of many factors in the admissions 
decision. 

• Justice O’Connor, the author of the Court’s 5 
to 4 opinion said the Constitution 

– “does not prohibit the use of race in 
admissions decisions to further a compelling 
interest in obtaining the educational benefits 
that flow from a diverse student body.” 

 



O’Connor’s Opinion in Grutter 

• At the same time, Justice 
O’Connor said she hoped that 
in 25 years, there would no 
longer be a need for such 
programs. 

• Her hope and expectation was 
that by the year 2028 (2003 + 
25), there would no longer be a 
need for “affirmative action” 
programs. 

• It appears that both sides 
agree that affirmative action 
should not continue indefinitely 
–the question is how do we 
know when it is time to end 
affirmative action? 

 



Timeline 



Fisher v. University of Texas 

• But only 9 years have passed 
since Justice O’Connor upheld the 
limited use of affirmative action, in 
Grutter v. Bollinger (2003). 

• Why did the Supreme Court take 
this case at this particular time? 

• The simplest answer is that the 
composition of the Court 
changed . 

• In 2006, Sandra Day O’Connor 
retired and was replaced by 
Justice Samuel Alito, who is far 
more conservative and has 
never supported racial 
preferences. 

• This has tipped the balance on 
the Court against affirmative 
action. 



The Grutter Court 

• Who was on the Court 
when it handed down its 
decision in 2003 
upholding affirmative 
action and how have 
things changed since 
then? 

• Let’s take a look at the 
personnel changes  on 
the Court and their 
opinions about affirmative 
action. 

 



The Grutter Majority in 2003 

• The Grutter Court had the following Justices who 
voted in the majority 5 to 4 decision to uphold 
affirmative action: 
– Sandra Day O’Connor – the author of the decision 

upholding affirmative action. She stepped down in 
2006 and was replaced by the far more conservative 
Justice Samuel Alito. 

– Justice David Souter – stepped down in 2009 and 
was replaced by Justice Sotomayor. 

– Justice John Paul Stevens – stepped down in 2010 
and was replaced by Elena Kagan. 

– Justice Stephen Breyer – still on the Court. 

– Justice Ruth Bader Ginsburg – still on the Court. 



The Grutter Dissenters in 2003 

• Chief Justice William Rehnquist – died in 2005 

and was replaced by Chief Justice John 

Roberts. 

• Justice Antonin Scalia – still on Court. 

• Justice Clarence Thomas – still on Court. 

• Justice Anthony Kennedy – still on Court. 

• The critical difference is that Justice Sandra 

Day O’Connor was replaced in 2006 by 

conservative Justice Samuel Alito. 



The Current Court and Affirmative 

Action 
• Chief Justice John Roberts has never 

voted to uphold affirmative action.   

• In a 2007 case he said, 
–  “The way to stop racial discrimination 

is to stop discriminating based on 
race.” 

• He was nominated to be Supreme 
Court Chief Justice by President 
George W. Bush in 2005 to replace 
deceased William Rehnquist. 

• Born in Buffalo, NY, but raised in IN; 
grew up with 3 sisters. 

• Father was a plant manager for 
Bethlehem Steel. 

• Catholic upbringing; married with two 
children. 

• Harvard undergrad, Harvard Law. 

• Conservative –he is 57. 

 



The Current Court and Affirmative 

Action 
• Justice Samuel Alito – joined Justice 

Roberts in an opinion which held that 
the Constitution required the 
government to be color-blind. 

• Alito also belonged to a group called 
the Concerned Alumni of Princeton 
who opposed affirmative action at the 
school. 

• Also nominated by President George 
W. Bush; joined Court in 2006. 

• Born in Trenton, NJ to Italian 
immigrant parents who were teachers. 

• Princeton, Harvard Law 

• Age is 62; Catholic; married with two 
college-age children. 

• Considered a conservative jurist with a 
libertarian streak. 



Current Court and Affirmative 

Action 
• Justice Antonin Scalia – a long-time 

opponent of affirmative action wrote in 1995, 
– “To pursue the concept of racial entitlement –

even for the most admirable and benign of 
purposes – is  to reinforce and preserve for 
future mischief the way of thinking that 
produced race slavery, race privilege, and 
race hatred.” 

• Scalia is now 76 and was appointed by 
President Reagan 26 years ago in 1986. 

• Born in Trenton, NJ, the son of Italian 
immigrants.  Father became professor of 
Romance Languages at Brooklyn College; 
mother was a teacher. 

• Raised in a Catholic home;  

• Graduated summa cum laude from 
Georgetown. 

• Married Maureen McCarthy, whom he met 
on a blind date while at Harvard Law. 

• They raised 9 children, 5 boys and 4 girls. 

• Scalia asks more questions than any other 
justice on the court – and provokes more 
laughter. 

• Best friend on Court is Justice Ginsburg. 

 



Current Court and Affirmative 

Action 
• Justice Clarence Thomas – has never 

supported affirmative action even 
though it is the reason he is currently 
on the Supreme Court: 

– “[Affirmative action] has become this 
mantra and there almost has become 
this secular religiosity about it.  I think it 
almost trumps thinking . . . . We’re 
going to run into problems if we say the 
Constitution says we can consider race 
sometimes.” 

• Age is 64; Catholic; nominated by 
President George H.W. Bush in 1991. 

• Married to conservative activist, Ginny 
Thomas. Controversial confirmation – 
Anita Hill. 

• Holy Cross College; Yale Law 

• One of most conservative members of 
Supreme Court. 

 



Current Court and Affirmative 

Action 
• Justice Anthony Kennedy – the 

potential swing Justice --agreed with 
the holding in Bakke (allowing the use 
of race but not allowing quotas) but he 
dissented in the Grutter opinion in 
2003. 

• He has said that there is a limited use 
for race in admissions decisions only if 
race-neutral alternatives fail to achieve  
a critical mass of diversity. 

• Age is 76; raised in Sacramento, 
California. 

• Named to Court in 1988 by President 
Reagan. 

• Votes with conservatives on Court 2/3 
of time. 

• Stanford, Harvard Law 

• Catholic, married, spends summers 
teaching for McGeorge Law School on 
International Law in Salzburg, Austria 



Current Court and Affirmative 

Action 
• Justice Ruth Bader Ginsburg – Strong 

supporter and advocate of affirmative 
action: 

– “. . .discrepancies in racial well-being in 
the United States…demand affirmative 
government attention. . . .  

• Age is 79; named to Court by 
President Clinton in 1993 to succeed 
Byron White. 

• Belongs to liberal wing of Court. 
General Counsel for ACLU. 

• Champion for women’s rights 

• Second female justice and first Jewish 
female justice. 

• Cornell, Harvard Law, graduated from 
Columbia Law, where she taught for 
many years. 

• Widow – husband Martin died 2 years 
ago from cancer.  Two children. 

 



Current Court and Affirmative 

Action 
• Justice Stephen Breyer – has said of 

his decision to uphold affirmative 
action in Grutter: 

– “I think it’s the most important case that 
I’ve participated in since I was 
appointed to the Supreme Court….And 
if we cannot bring a degree of diversity 
into institutions across the United 
States, we will not have a country that 
will function as a democracy.” 

• Age is 74. Joined Court in 1994 after 
nomination by President Clinton. 

• Belongs to liberal wing of Court. 

• Stanford, Harvard Law 

• Married a member of British 
aristocracy, Joanna Hare, and they 
have 3 children. 

• Jewish, grew up in SF area. 



Current Court and Affirmative 

Action 
• Justice Sonia Sotomayor– strong 

supporter of affirmative action: 
– “I am a product of affirmative action.  I 

am the perfect affirmative action 
baby…I was accepted rather readily at 
Princeton and equally fast at Yale, but 
my test scores were not comparable to 
those of my classmates.” 

• Age is 58. Named to Court in 2009 by 
President Obama to replace Justice 
Souter. 

• Born in Bronx, NY to Puerto Rican 
parents; raised Catholic 

• Princeton, Yale Law 

• First Hispanic Justice, third female 
Justice 

• Liberal wing of Court 

• Divorced 



Current Court and Affirmative 

Action 
• Justice Elena Kagan –

supporter of affirmative action 

• But has recused herself from 
this case. 

• Age is 52. Named to Court in 
2010 by President Obama to 
replace Justice John Paul 
Stevens. 

• Princeton, Harvard Law 

• Jewish, raised in NYC, middle 
of 3 children –her two brothers 
are teachers. 

• Votes with liberal wing of 
Court. 

• Former Dean of Harvard Law 
School. 



Fisher v. University of Texas 

• In sum, there is now a 5-man 
conservative majority on the 
Supreme Court – (Roberts, 
Alito, Scalia, Thomas, and 
Kennedy). 

• It only takes the agreement of 
4 Justices who want to hear a 
case in order for it to be put on 
the Supreme Court’s docket. 

• Enough of the Justices on the 
Supreme Court decided they 
wanted to say something about 
affirmative action while they 
still could. 

 



The Outlook for Affirmative Action 

• The outlook for affirmative 
action is not promising. 

• How do we know that? 

• Because the two lower 
courts (District Court and the 
Fifth Circuit) ruled in favor of 
the University of Texas. 

• If a majority of the Justices had 
agreed with the decision,  they 
could have refused to take the 
case. 

• But they didn’t. 

• And now, they will be asked to 
decide whether race can still 
be considered at all in college 
admissions. 



Who is Abigail Fisher? 

• Now let’s meet Abigail Fisher, 
the person behind this term’s 
controversial and combustible 
case. 

• She is a 22-year-old young 
woman from Sugar Land, 
Texas, a Houston suburb of 
80,000  people. 

• Four years ago, in 2008, 
Abigail Noel Fisher, who was 
then 18, applied to college at 
the University of Texas, where 
both her father and her sister 
had gone. 

• She was devastated when she 
was rejected. 

 



Who is Abigail Fisher? 

• In an interview with the 
Houston Chronicle, Fisher said 
she had dreamed of going to 
UT since the second grade. 

• At Stephen F. Austin High 
School, she earned a 3.59 
GPA on a 4.0 scale and 
graduated No. 82 in her 674-
person class. 

• That placed her in the top 13% 
of her class, not good enough 
to guarantee automatic 
admittance under Texas’s Top 
Ten Percent Plan. 



Fisher v. University of Texas 

• The University of Texas admissions 
policy is to automatically accept the 
top 10% from every high school in 
Texas. 

• UT fills 80% (or 5050) of their entering 
freshman class from Texas students 
this way (approx. 6322). 

• For the remaining 20% (1272 spots), 
UT takes a number of other factors 
into account – including race in making 
their admissions decisions. 

• UT said a fuller picture of the process 
shows that white students with lower 
scores than Fisher’s were admitted 
while many minority students with 
higher scores than hers were not 
admitted.  

• It was not just about race. She just did 
not make the cut. 



Who is Abigail Fisher? 

• She argues she was 
denied admission 
because she was white 
and that the University of 
Texas violated the 
Constitution when it used 
race to reject her from the 
second pool of 
candidates. 

• UT says she didn’t make 
the cut and that her race 
had nothing to do with it. 

 



Abigail Fisher v. Univ. of Texas 

• But Fisher did not believe it 
and after getting rejected in 
2008, she filed a lawsuit 
claiming that UT’s use of race 
in admissions decisions was 
unconstitutional. 

• UT said it had followed the law 
laid down in the 2003 Grutter 
case which rejected racial 
quotas but allowed race to be 
one of many factors in the 
admissions decision – as part 
of a “holistic review.” 



Fisher v. University of Texas 

• According to the NYT, UT’s main defense 
was that “it must be free to assemble a 
varied student body as part of its academic 
and societal mission.” 

 

• University officials said that the school’s 
affirmative action program was needed “to 
build a student body diverse enough to 
include minority students with a broad range 
of backgrounds; 

 

• And to insure that  the campus had a “critical 
mass” of minority students in most 
classrooms.” 

 

• According to Kedra Ishop, the Director of 
Admissions, “This diversity helps students to 
overcome biases and make contributions to 
a diverse society.” 

 

• In the end, UT rejected Abigail Fisher 
because it felt it had stronger candidates.  



Fisher v. University of Texas 

• After being rejected 
by UT, Fisher went to 
college at Louisiana 
State University. 

• She graduated from 
LSU this past June 
(2012) and got a job 
as a financial analyst 
in Austin, TX, where 
the main campus of 
UT is located. 



Fisher’s Argument 

• In her lawsuit, Fisher 
says she was unfairly 
discriminated against by 
UT and that she has 
suffered as a result. 

• “Just being in a network 
of UT graduates would 
have been a really nice 
thing to be in and I 
probably would have 
gotten a better job offer 
had I gone to UT.” 
– Abigail Fisher 



What relief is Fisher asking for? 

• She is asking the 
Court to find the use 
of race to be 
unconstitutional in 
making admissions 
decisions. 

• She wants her $100 
application fee back. 

• She is not asking to 
be admitted to UT. 



What is Affirmative Action? 

• Before we explore the 
University’s argument, 
let’s step back for a 
moment and define what 
affirmative action is and 
why it has been upheld 
by the Court in the past. 
– Policy created in 1961 

under JFK to remedy past 
discrimination based on 
race. 

– Originally used for 
employment and then for 
education 



LBJ and Affirmative Action 

• June 4, 1965 - In an eloquent speech 
to the Howard University graduating 
class, President Johnson said,  

– “You do not wipe away the scars of 
centuries by saying: ‘now, you are free 
to go where you want, do as you 
desire, and choose the leaders you 
please.’ 

– You do not take a man who for years 
has been hobbled by chains, liberate 
him, bring him to the starting line of a 
race, saying, ‘you are free to compete 
with all the others,’ and still justly 
believe you have been completely 
fair… 

– This is the next and more profound 
stage of the battle for civil rights.  We 
seek not just freedom but opportunity – 
not just legal equity but human ability– 
not just equality as a right and a theory, 
but equality as a fact and as a result.” 



Affirmative Action Enforcement 

• On September 24, 1965, 
LBJ issued the executive 
order requiring 
government contractors 
to take “affirmative action” 
toward prospective 
minority employees which 
they had to document. 

• On Oct. 13, 1967, the 
order was amended to 
cover discrimination on 
the basis of gender. 



The Inherent Tension 

• The idea behind affirmative 
action was to: 
– Remedy centuries of racial 

discrimination by 

– Giving minorities extra 
opportunities, i.e. affirmatively 
acting in their favor 

• At the same time, the law 
prohibited programs that 
discriminated against 
minorities based on race. 

• So, you cannot discriminate 
against a minority based on 
race but you can discriminate 
in favor of a minority under 
certain circumstances. 



The Court and Affirmative Action 

• According to a recent New York 
Times editorial, 

– “For more than three decades, the 
Supreme Court has said yes – 
that the Constitution allows 
academic programs to consider 
race as one factor in admissions, 
provided that program meets 
certain hurdles;  

– It must serve a compelling state 
interest and 

– Must be as limited (narrowly 
tailored) as possible.” 

• And it all began with the Bakke 
decision in 1978, the granddaddy 
of affirmative action decisions 
regarding higher education. 



Regents v. Bakke (1978) 

• In the landmark Bakke case, 
the Supreme Court imposed 
limits on affirmative action to 
ensure that providing greater 
opportunity for minorities did 
not come at the expense of the 
rights of the majority. 

• Affirmative action was unfair if 
it led to reverse discrimination. 

• While race could be a factor, 
strict quotas were 
unconstitutional. 



Affirmative Action Timeline 

• Prop 209 enacted in CA 

on Nov. 3, 1997, barred 

affirmative action in public 

employment, education, 

and contracting. 

• Initiative 200 enacted in 

WA on Dec. 3, 1998, 

barred affirmative action. 

• Florida ended affirmative 

action on Feb 22, 2000. 

 

 



Affirmative Action Timeline 

• The next major affirmative 
action decision after Bakke 
was handed down on June 23, 
2003, when the Supreme 
Court upheld the limited use of 
race in admissions decisions in 
the case of Grutter v. Bollinger. 

• As we discussed, the Court at 
that time allowed the 
University of Michigan law 
school to use race as one 
factor in the selection of those 
it will admit. 



Affirmative Action Timeline 

• In 2007, affirmative action suffered 
a major setback when the 
Supreme Court said it was 
unconstitutional for local school 
districts to consider race when 
trying to maintain diversity and 
assigning students to schools K -
12. 

• The Court struck down 5 to 4, the 
efforts to desegregate local 
elementary schools as being an 
unconstitutional use of race. 

• The Court did not overrule 
Grutter’s permission to use race in 
college admissions decisions but 
said the use of race had to meet 
the strict scrutiny standard and it 
did not in this case. 



Affirmative Action Timeline 

• On November 4, 2008, voters 
in two states, Nebraska, and 
Colorado, voted on the issue of 
affirmative action. 

• In Nebraska, the ban  on the 
use of affirmative action 
passed with more than 50% of 
the vote. 

• In Colorado, voters rejected 
the ban on the use of 
affirmative action. 

• Now, we find ourselves in 
2008 and Abigail Fisher has 
been rejected by the University 
of Texas.  



Fisher and the District Court 

• On April 7, 2008, Abigail 
Fisher filed a lawsuit in federal 
court to challenge her 
rejection. 

• The first stop was the United 
States Court for the Western 
District of Texas. 

• Fisher’s father was good 
friends with wealthy 
conservative backer, Edward 
Blum, who connected her to 
the attorney who argued the 
case, Burt Rein. 



Fisher and the District Court 

• How would a college 
student have the ability to 
bring such a case on her 
own? 

• The answer is that she 
would not. 

• Fisher had help from the 
Project on Fair 
Representation, a right-
leaning legal defense 
fund that gets its money 
from Donors’ Trust. 

• Donors’ Trust is a 
libertarian non-profit. 



Fisher and the District Court 

• According to the Texas Tribune, the 
Project for Fair Representation is a 
one-man show run by Texan, Edward 
Blum, a former investment banker and 
outspoken opponent of affirmative 
action. 

• According to the Tribune, Blum 
handpicked Fisher for the fight against 
affirmative action. 

• He likened himself to “Yenta, the 
matchmaker” because according to 
Blum, 

– “I find the plaintiff, I find the lawyer, and 
then I put them together, and then I 
worry about it for four years.” 

• Blum is a fellow at the conservative 
American Enterprise Institute and has 
dedicated himself to fighting 
affirmative action and “racially 
gerrymandered voting districts.” 



Who Argued the Case? 

• UT hired a well-respected 

Republican lawyer, Greg 

Garre, who was Solicitor 

General under President 

George W. Bush. 

• Fisher’s attorneys asked 

for the UT admissions 

program’s use of race to 

be held unconstitutional. 

 



Fisher and the District Court 

• The question before 
the federal district 
court was whether 
UT’s admissions 
policies and practices 
violated the Equal 
Protection Clause of 
the Fourteenth 
Amendment of the 
United States 
Constitution. 



The District Court 

• Fisher’s attorney argued 

that the Fourteenth 

Amendment provides, in 

relevant part, 

– “No state shall...deny to 

any person within its 

jurisdiction the equal 

protection of the laws.” 

• Consequently, the 

Supreme Court has 

looked at laws involving 

“race” as highly suspect. 

 



Compelling Interest/Narrowly 

Tailored = Constitutional 

• Fisher argued that the 
UT program failed the 
strict scrutiny test 
which required it 
prove: 
– Compelling state 

interest in the use of 
race to achieve 
diversity 

– Narrowly tailored 
solution 

 



Fisher and the District Court 

• Fisher’s attorney, Burt Rein, argued that: 

• UT’s goal of achieving a “critical mass” of 
underrepresented minorities was so “open-
ended” that it would be impossible to 
determine when the goal had been reached. 

• Moreover, if the goal is ill-defined, he 
argued, how can UT’s plan satisfy the 
Supreme Court’s requirement that it be 
narrowly tailored to accomplish the goal. 

• He argued that the UT plan would give a 
“green light”  to the use of race indefinitely. 

• Fisher also argued that UT had achieved a 
“critical mass” of minority students at the 
20% level, based on the percentage used in 
Grutter. 

• The District Court found this entirely 
unpersuasive and said there is no 
requirement that the university establish a 
quota or special percentage for enrollment 
of minority students. 



UT and the District Court 

• UT Austin is the flagship 
campus of the highly selective 
University of Texas. 

• For the 2008 entering 
freshman class, 29,501 
students applied to UT. 

• Only 12,843, less than half, 
were admitted and 6,322 from 
Texas enrolled. 

• In the entering class, 6% were 
African American compared to 
a Texas black population of 
12%; 

• 18% - 20% of the freshman 
were Hispanic compared to 
38% of the Texas population.  



UT and District Court 

• UT described its admissions 
goal as “enrolling a meritorious 
and diverse student body with 
the expectation that many of its 
graduates will  become state 
and national leaders. 

• To accomplish this goal, “the 
University continuously 
develops internal procedures 
to supplement the judicial and 
legislative mandates governing 
its admissions process.” 

• The admissions program 
challenged by Fisher was a 
product of these shifting 
policies. 

Since 2000, UT Hispanic enrollment has 

increased 47%, while African American 

enrollment has increased 46%. 



UT and the District Court 

• To put it all in context, the District 
Court reviewed the history and 
changes in UT’s admissions 
process from 1995 to 2008. 

• By the way, until 1956, UT 
admitted no black students at all. 

• Until 1996, UT admitted students 
based on a two-tier affirmative 
action system. 

– The first element, the Academic 
Index (AI) is still in use today 
(grades and standard test scores) 

– The second element was the 
applicant’s race. 

• As a result of this process, UT 
enrolled 4.1% African 
Americans in the 1996 freshman 
class and 14.1% Hispanic 
students. 



History of UT Admissions 

• This admissions process was 
ruled unconstitutional by the 
1996 decision in Hopwood v. 
Texas. 

• In Hopwood, the Fifth Circuit 
said that “diversity in 
education” did not qualify as a 
“compelling governmental 
interest” and struck down the 
use of affirmative action. 

• This became the law for the 
three states included in the 
Fifth Circuit – Texas, 
Mississippi, and Louisiana. 



UT and the District Court 

• As a result of Hopwood, 
beginning with its 1997 
admissions cycle, UT 
eliminated race as a factor in 
admissions. 

• It kept its AI index and 
replaced the consideration of 
“race” with a Personal 
Achievement Index (PAI). 

• The PAI was designed to be a 
holistic review of applications 
which would identify students 
with merit who did not qualify 
solely based on grades and 
test scores. 



UT and the District Court 

• UT’s  goal was to find a 
permissible way to increase 
minority enrollment. 

• The PAI looked at other factors 
such as: 

– Individual student 
accomplishments 

– Socio-economic status of the 
family 

– Languages other than English 
spoken at home 

– Single-parent household 

• Despite these measures, minority 
enrollment went down. 

• African American students were 
2.7% of the freshman class and 
Hispanic students were 12.6%. 

 



UT and the District Court 

• To reverse these declines in 
minority enrollment at UT, the 
Texas legislature enacted the 
“Top Ten Percent Plan” in 
1997. 

• It was an attempt to get around 
the Hopwood decision banning 
the use of affirmative action to 
increase minority enrollment. 

• It was “race-neutral” and 
guaranteed admission to all 
students who graduated in the 
top 10% of their high school 
class. 

 



UT and District Court 

• Using this “race-neutral” 
admissions system, the 
entering class in 2004 was: 

– 4.5% African American 

– 16.9% Hispanic 

• This was an improvement 
compared to 7 years earlier 
when the statistics were: 

– 2.7% African American 

– 12.6% Hispanic 

• But the Texas demographics 
are: 

– 12% African American 

– 38% Hispanic 



UT and the District Court 

• Hopwood’s prohibition on the 
consideration of “race” in Texas 
admissions was overturned after 
the Supreme Court upheld the use 
of “race” in the 2003 Grutter v. 
Bollinger decision. 

• In that decision, the Supreme 
Court held that universities have a 
“compelling government interest in 
diversity.” 

• They said that race may be 
considered as a “plus” factor 
among many others in order to 
enroll a “critical mass” of minority 
students in order to achieve a 
diverse student body. 

• To comply with Grutter, UT again 
modified its admissions policy 
after 2004. 



UT and the District Court 

• UT conducted a study to 
determine if there was a 
“critical mass” of minority 
students at the school. 

• The study determined there 
was not yet a “critical mass” 
but it did not establish what 
number or percentage would 
meet that standard. 

• The study also found that in 
2002, ninety percent (90%) of 
the classes with 5 to 24 
students had one or zero 
African American students and 
43% had one or zero Hispanic 
students. 



UT and the District Court 

• As a result of the study, 
UT revised its admissions 
process in the following 
way: 
– Eighty percent of the 

freshman class comes in 
under the “Top Ten 
Percent Plan” 

– The remaining 20% come 
in based on a holistic and 
individualized evaluation 
that combines: 

• AI (academic index) 

• PAI which now includes 
race as one of many 
factors under Grutter. 



UT and the District Court 

• The results of the process were as 
follows: 

• Out of 6322 students from TX high 
schools who entered in 2008: 

– 305(4.8%) African Americans 
came in under the Top Ten 
Percent Plan. 

– An addition 58 came in under the 
AI/PAI index which considered 
race, for a total of 363. 

– The net result was a 6% African 
American representation in the 
class,  compared to 12% in the 
state of Texas. 

• For Hispanic students, the 
statistics were: 1,164 (18.4%) in 
under Top Ten; an additional158 
(2.5%) under AI/PAI for a total of 
approximately 20% vs. 38% of 
Texas population. 

 



UT and the District Court 

• The District Court noted that UT 
does not have a projected date by 
which it intends to stop using race 
as a factor in undergraduate 
admissions. 

• That said, UT reviews its 
admissions practices every year 
and every five years, conducts a 
special assessment to determine if 
race-neutral alternatives exist that 
would achieve its minority 
enrollment goals of diversity. 

• As a result of its policies, in 2009, 
UT ranked sixth in the U.S. in 
producing undergraduate degrees 
for minority students. 



The Court’s Decision 

• On June 12, 2009, the District 
Court upheld the constitutionality 
of the UT admissions process. 

• They began their opinion by noting 
that “all racial classifications 
imposed by government ‘must be 
analyzed by a reviewing court 
under strict scrutiny.” 

• To survive strict scrutiny, the law 
must be “narrowly tailored to 
achieve the compelling 
government interest.” 

• They found that UT had 
complied with Grutter and 
upheld their admissions 
program. 



Fisher Loses at the Fifth Circuit 

• Fisher appealed her case to 
the Fifth Circuit Court of 
Appeals and on January 18, 
2011, they handed down their 
decision. 

• A three-judge panel voted 2 to 
1 against her and in favor of 
the University’s plan, which 
they said followed Grutter to 
the letter. 

• When Fisher’s attorneys tried 
to get case reconsidered by 
the full Fifth Circuit Court, she 
lost her appeal 9 to 7. 



Fisher Loses at the Fifth Circuit 

• In rejecting Ms. Fisher’s 
challenge, the three-judge Circuit 
Court found that the University 
had correctly applied the 
constitutional standards that the 
Supreme Court had upheld in 
Grutter.   

• It said that UT could legitimately 
try to achieve a “critical mass” in 
minority admissions through 
increased variety of views 
expressed in classroom 
discussions, in preparing students 
to be professionals in “work and 
citizenship” and in preparing them 
to engage actively in the nation’s 
civic life. 



Fisher Loses at the Fifth Circuit 

• “Race can be used”, the Fifth 
Circuit said, “only if it allows for 
a look at each individual 
applying for admission as an 
individual, and applicants of all 
races are entitled to the same 
kind of evaluation.” 

• The fact that the University 
planned to review its 
admissions process every 5 
years to insure constitutional 
compliance also worked in 
UT’s favor with the court. 



Fisher Appeals to Supreme Court 

• After losing at the two lower 
court levels, Fisher’s attorneys 
asked the Supreme Court to 
take the case in September of 
2011. 

• They raised a single question: 
whether prior Supreme Court 
decisions on racial equality, 
including the latest college 
admissions decision in 2003 
[Grutter], permit the University 
of Texas to use race in the 
selection of its freshman 
classes? 



The Supreme Court Takes the 

Case 
• In February of 2011, the 

Court announced  that it 
would hear the case in 
2012. 

• The oral argument was 
heard last Wednesday, 
October 10, 2012. 

• Each side was given 30 
minutes but Solicitor 
General Donald Verrilli, 
Jr., was also allowed 10 
minutes to state the 
government’s support for 
affirmative action. 



The NYT and the Oral Argument 

• On Wednesday, October 10, 
2012, the Supreme Court 
heard oral argument in Fisher 
v. University of Texas. 

• According to the New York 
Times editorial board, 
– “The conservative justices 

expressed suspicion that what 
Texas is doing with its 
admissions is somehow 
illegitimate.  But it is using an 
approach approved in a 2003 
Supreme Court case, Grutter 
v. Bollinger, that explicitly 
allowed race to be considered 
as long as it was not the 
determining factor.” 



The NYT and the Oral Argument 

• They continued, 
– “The Roberts Court’s suspicion should come 

as no surprise, though.  Since the Grutter 
decision, Chief Justice Roberts and Justice 
Samuel Alito Jr., both vehement critics of 
race-conscious programs, have joined the 
Court. 

– Justice Alito replaced Justice Sandra Day 
O’Connor, who wrote the Grutter opinion. 

– Justice Anthony Kennedy, who opposed the 
Grutter ruling, is likely to be the decisive vote 
in this case. 

– He seemed eager to get the University to 
admit it does treat race as determinative, 
though it does not: “So what you’re saying is 
that what counts is race after all.” 

– The Court has received many briefs from 
former military leaders, major corporations, 
and colleges and universities, all beseeching 
it not to limit them in using race-conscious 
policies as a means to increase diversity in 
their institutions. 

– If Justice Kennedy joins in rejecting the 
Grutter principles in this case, the court will 
turn back the clock on improvements that took 
a generation to achieve.” 



The Oral Argument 

• The following excerpts from the 
oral argument will give you a 
sense of the Court’s sharp 
questions on affirmative action: 

• This is an exchange between the 
Chief Justice and UT’s attorney, 
Mr. Garre. 

• Roberts: I understand my job 
under our precedents to determine 
if your use of race is narrowly 
tailored to a compelling interest. 

• Roberts: The compelling interest 
you identify is attaining a critical 
mass of minority students at the 
University of Texas, but you won’t 
tell me what the critical mass is.  
How am I supposed to do the job 
that our precedents say I should 
do? 



The Oral Argument 

• Garre: Your Honor , what –
what this Court’s precedents 
say is a critical mass is an 
environment in which students 
of underrepresented  -- 

• Roberts: I know what you say, 
but when will we know that 
you’ve reached a critical 
mass? 

• Garre: Well – 

• Roberts: Grutter said there has 
to be a logical end point to 
your use of race.  What is the 
logical end point?  When will I 
know that you’ve reached a 
critical mass? 

 



The Oral Argument 

• Roberts: So, what, you 
conduct a survey and ask 
students if they feel 
racially isolated? 

• Garre: That’s one of the 
things we looked at. 

• Roberts: And that’s the 
basis for our 
Constitutional 
determination? 

• Roberts: So, I see – when 
you tell me [you’ve 
reached a critical mass], 
that’s good enough. 



The Oral Argument 

• Sotomayor: Mr. Garre, I 
think that the issue that 
my colleagues are asking 
is, at what point and 
when do we stop 
deferring to the 
University’s judgment that 
race is still necessary?  
That’s the bottom line of 
this case.  And you’re 
saying, and I think rightly 
because of our cases, 
that you can’t set a quota, 
because that’s what our 
cases say you can’t do. 



The Oral Argument 

• Mr. Rein (Fisher’s attorney): When 
we see what UT is doing, it has 
been perceived as a green light; 
go ahead and use race, race 
which is otherwise a highly 
questionable, an abominable kind 
of sorting out.  That unchecked 
use of race, which we think it is – 
has been spawned by a 
misreading of Grutter and it needs 
to be corralled. 

• Sotomayor: So you don’t want to 
overrule Grutter, you just want to 
gut it. 

• Rein: Excuse me? 

• Sotomayor: You just want to gut it.  
You don’t want to overrule it, but 
you just want to gut it.  



What Happens Next? 

• On Friday, October 12, 
2012, the Justices met to 
discuss the Fisher case 
and their thoughts. 

• No one but the Justices is 
allowed in this Friday 
conference. 

• So far, no leaks but it is 
not looking good for 
affirmative action. 

• What are some of the 
possible outcomes? 



Possible Outcomes 

• According to NYT 

Supreme Court reporter 

Adam Liptak, there are 

four possible outcomes: 

– “The Supreme Court could 

decline to make a decision 

if it agrees with the 

University of Texas that the 

plaintiff, Ms. Fisher, did not 

suffer legitimate injuries 

from its admissions policy 

and therefore does not 

have grounds to sue. 

 



Possible Outcomes 

• The Court could uphold 
affirmative action by 
determining the admissions 
policy of the University of 
Texas is constitutional. 

• The Justices could decide that 
institutions may not make race-
conscious admissions 
decisions if their race-neutral 
admissions choices have 
already created a substantially 
diverse student body. 

• The Supreme Court could ban 
affirmative action in college 
admissions, a decision that 
would overrule the 2003 
decision Grutter v. Bollinger.” 



Possible Outcomes 

• It is far more likely that the 
Supreme Court will not 
overrule Grutter outright – that 
would be a radical outcome 
and break with precedent, 
especially given the Texas 
statistics – but they could 
narrow it to the point where it is 
impossible to implement and 
therefore, ineffective. 
 

• This would have the effect of 
not killing the patient outright 
but it would leave affirmative 
action on life support.  

 

 



Possible Outcomes 

• For example, the 

Court could demand 

that a college explain 

how they define when 

a “critical mass” has 

been reached so that 

the use of racial 

preferences would 

have a defined end 

date. 



Possible Outcomes 

• Having generated so much publicity and 
nationwide attention, the Court will be under 
pressure to reach a decision and not let the 
case go with a 4 to 4 tie.  

• A tie would leave the Fifth Circuit’s approval 
of the UT admissions program in place. 

• The Court does not want a tie vote –and that 
is why they took the case. 

• This pressure will put a premium on 
attempts to reach common ground, 
particularly if Justice Kennedy believes that 
under certain circumstances, the use of 
racial preferences is still necessary to 
achieve academic diversity. 

• But whatever the Court decides, it is certain 
that its decision in Fisher will have long-
lasting impact on the racial make-up of 
America’s colleges and universities. 

• We can expect the Court to hand down its 
decision by next June.  Stay tuned,  sports 
fans . . . . 



Affirmative Action Timeline 


