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Class Roadmap 

• 10/1 – Health Care – 

National Federation of 

Independent Business v. 

Sibelius (2012) 

• 10/8 – Immigration –

Arizona v. United States 

(2012) 

• 10/15 –Affirmative Action- 

Fisher v. University of 

Texas at Austin – Oral 

Argument on 10/10/12 



Administrative Matters 

• Please silence all cell 

phones. 

• Please hold your 

questions until the 

end. 

• We will take a short 

break at 2:15 p.m. 

• Raise your hand if 

you cannot hear me. 



Today’s Class 

• Today we will cover the Court’s 
blockbuster decision regarding 
Arizona’s controversial immigration 
law, known as Arizona SB 1070. 

• The official name of today’s case is 
Arizona v. United States (2012). 

 

      If the health care decision was the 
most important one handed down last 
term, the Arizona immigration case 
was the second most anticipated 
decision of the Court’s 2011 term. 

• Both were handed down the same 
week. 

• The health care decision was handed 
down on June 28, 2012. 

• And on June 25, 2012, the Supreme 
Court handed down their decision in 
the case we’ll look at today. 



Arizona SB 1070 

• What is SB 1070? 

• It is a law that was enacted 
because the AZ legislature did not 
believe the federal government, 
was doing enough to fight illegal 
immigration. 

• So the legislature passed the 
Support Our Law Enforcement 
and Safe Neighborhoods Act 
and it was signed into law on April 
23, 2010. 

• At the time, it was the strictest 
anti-illegal immigration law in the 
country. 

• Since that time, several states 
have passed similar bills following 
Arizona’s example. (Utah, AL, IN, 
etc.) 



Arizona’s SB 1070 

• Arizona’s stated goal 

was to place so many 

restrictions on illegal 

immigrants that they 

would give up, leave 

Arizona, and go 

home. 

• They referred to this 

policy as “attrition by 

enforcement.” 



Why pass SB 1070? 

• Crime was steadily 
increasing. 

• Drug war in Mexico was 
spilling over the border in 
AZ. 

• State wanted to do 
something about illegal 
immigration. 

• But traditionally, 
immigration has been 
held to be under the 
authority of the federal 
government. 



What did SB 1070 say? 

• SB 1070 made failure to comply with federal 
alien registration requirements a state 
misdemeanor. 

– So, if alien willfully failed to register and carry 
valid papers,  

– AZ made it a state law violation 

• The law also prohibited an illegal immigrant 
from seeking or holding a job in Arizona. 

• The law allowed AZ police to arrest without 
a warrant a person that the officer believes 
has committed an offense for which he could 
be deported. 

• And it required AZ police to check the 
immigration status of a person who was 
lawfully stopped for another reason, 
when the police reasonably suspected 
the person to be an illegal immigrant. 

• Now AZ state and local police would be able 
to do the enforcement themselves and not 
have to rely on federal agents to stop illegal 
immigration in their state. 

• At least, that was the theory. 



What Happened after SB 1070 was 

Enacted? 
• One week after SB 1070 

was enacted on April 23, 
2012,  the AZ legislature 
enacted a second law 
which modified SB 1070.  

• It was an attempt to 
deflect criticism that SB 
1070 would violate the 
Fourth Amendment and 
trigger widespread racial 
profiling. 

• It was called HB 2162 for 
and was signed on April 
30, 2010. 



Goal of HB 2162 – Avoid Profiling 

• House Bill 2162 stated that 
“prosecutors would not 
investigate complaints 
based on race, color, or 
national origin” and 

• Police can only investigate 
immigration status pursuant 
to a “lawful stop, detention, 
or arrest.” 

• Lowered the initial fine for 
violation to $100 from $500 
and jail time for a first offense 
to 20 days from 6 months. 



First Challenged Provision of SB 

1070 – “Show me your papers” 
• On April 29, 2010, the first of 

many lawsuits were filed in 
federal court challenging the 
legality of SB 1070.  

• There were four main 
provisions of the law that 
were challenged – the first 
one was to Sec. 2(B). 

• Section2(B), the “Show me 
your papers” provision of SB 
1070 – required police officers 
to check the immigration status 
of anyone they lawfully 
stopped, detained, or arrested 
for another reason. 



Second Challenged Provision  

Sec. 3 --“No papers, go to jail.” 
• Section 3 of SB 1070 made it 

a crime to be in AZ without 
valid papers 

• Federal law requires aliens 14 
and older who are in the U.S. 
for more than 30 days to 
register with the U.S. 
government and to carry their 
registration papers with them 
at all times. A violation of 
federal law is a federal crime. 

• SB 1070 made it a state crime 
in Arizona (a misdemeanor) if 
you did not have your papers. 

• This violation would result in a 
fine and time in jail. 



SB 1070 Provisions 

• You can be detained if 

you do not have any of 

the following 4 types of ID 

in your possession: 

– A valid AZ driver’s license; 

– A valid AZ non-driver’s 

license ID 

– A valid tribal ID 

– Any valid federal, state, or 

local government-issued ID 



Third Challenged Provision 

Sec. 5 (C) 

• “Apply for a job or 

hold a job without 

valid papers, go to 

jail.” 

• Section 5(C) makes it 

a state crime to apply 

for or hold a job 

without proper 

immigration papers 

while in AZ. 



Fourth Challenged Provision 

 

• Section 6 permits the 

police to make a 

warrantless arrest if 

the officer reasonably 

believes that the 

person has committed 

a “deportable” crime. 

 



Background/History of SB1070 

 • AZ legislature did not think the 
federal government was doing a 
good job of stopping illegal 
immigration in their state. 

• Why was it the job of the federal 
government? 

• Once again, we refer to the 
powers granted to Congress 
under the Constitution. 

• In Article I, Sec. 8, Cl. 4, the 
Constitution specifically grants 
Congress the exclusive right: 

– “To establish an uniform Rule of 
Naturalization”; 

• Courts have interpreted the scope 
of “naturalization” to include all 
aspects of immigration. 

 



History of SB 1070 

• Why? 

• Because we do not want 
individual states enacting their 
own immigration policies. 

• We want foreign countries to 
communicate with one entity – 
our federal government, not 
each individual state. 

• It is up to our federal 
government to determine how 
many legal immigrants we will 
admit, where they come from, 
and to determine what they 
must do in order to become 
citizens, if possible. 



History of SB 1070 

• Arizona shares a border that is 
almost 400 miles long with 
Mexico.  

• The latest population numbers 
show that there are about 6.4 
million total residents. 

• As of April 2010, there were an 
estimated 460,000 illegal 
immigrants living in AZ (8%). 

• The illegal immigrant 
population had increased 500 
percent in the past 20 years. 



History of SB 1070 

• Most recently, AZ was the 
No. 1 state for illegal 
border crossings with 
Mexico. 

• In the late 1990s, AZ had 
the most arrests by the 
U.S. Border Patrol. 

• AZ citizens felt there was 
a connection between the 
rising number of illegal 
immigrants and the 
increase in crime. 



History of SB 1070 

• There was also tremendous fear 
that the Mexican Drug War, which 
resulted in thousands of deaths, 
would spread into Arizona. 

• There was an unprecedented rise 
in the number of kidnappings in 
Arizona’s capital, Phoenix. 

• By the late 2000s, Phoenix was 
reporting 365 kidnappings per 
year, an average of one per day, 
making it the worst in the nation. 

• At the same time, the housing 
market crashed, the AZ economy 
tanked, and the crime rate 
increased. 

 



History of SB 1070 

• AZ has had a history of 
passing strict immigration 
laws, including a 2007 
law that imposed heavy 
sanctions on employers 
hiring illegal immigrants. 

• Similar measures to SB 
1070 had been passed in 
2006 and 2008 but they 
had been vetoed by then 
Governor Janet 
Napolitano (D), now head 
of Homeland Security. 



Governor Jan Brewer 

• Under State law, the incumbent Secretary of 

State, Jan Brewer (R), replaced Napolitano 

in January of 2009. 

• Who is Jan Brewer? 

• She is 68 and was born in Hollywood, CA. 

• She attended Glendale Community College 

where she received a certificate in 

radiological technology. 

• She married John Brewer, a native of 

Phoenix, and they moved to his home state 

in 1970, where he became a successful 

chiropractor and part-time real estate agent. 

• They had 3 children and Jan became 

interested in the local school board and  

became very active politically. 

• In 1983, she won election to the Arizona 

House of Representatives, where she 

served until 1987, 



Governor Jan Brewer 

• She served in the State Senate from 

1987 to 1996. 

• She then ran for Chair of the Maricopa 

City Board of Supervisors, where she 

served from 1996 to 2002.  

• She ran for Secretary of State in 2003, 

where she served until Jan. 2009, 

when she assumed the Governorship. 

• As Secretary of State, she worked on 

the implementation of AZ 200, a law 

that required AZ residents to show 

proof of state citizenship before being 

allowed to vote or apply for public 

benefits. 

• She attracted national media attention 

when she supported SB 1070 and its 

two biggest backers, Russell Pearce 

and Joe Arpaio. 

 

 



Russell Pearce – The Father of SB 

1070 
• The primary sponsor of SB 1070 was 

State Senator Russell Pearce. 

• Pearce, who is 63, and a 5th 
generation Arizonan, was an 
outspoken critic of illegal immigration. 

• He had hoped to go to medical school 
but with an alcoholic father and no 
money, he was lucky to get a job with 
the Maricopa Sheriff’s Office. 

• He stayed with the Sheriff’s Office for 
23 years, during which time he was 
the Chief Deputy to Sheriff Joe Arpaio. 

• After a run-in with Arpaio, he moved to 
the AZ Dept. of Motor Vehicles, where 
he made sure applicants were U.S. 
citizens. 

• He was discharged in 1999 after two 
of his deputies tampered with a 
Tucson woman’s driving record. 



Russell Pearce 

• In 2000, he was elected to the AZ 

legislature, where in 2004, Pearce 

supported AZ’s Prop 200, which required 

people to show proof of citizenship in order 

to vote or get benefits. 

• In 2010, he was the leading advocate and 

sponsor of SB 1070, which brought him into 

the national spotlight. 

• When told that the DOJ would challenge the 

law as unconstitutional, he said, 

– “When you talk about jihad, that is exactly 

what Obama has against America, specifically 

against the state of Arizona.” 

• In an interview with NPR, he said, 

– “I will not back off until we solve the problem 

of this illegal invasion.  Invaders, that’s what 

they are.  Invaders on the American 

sovereignty and it can’t be tolerated.” 

• He was not the only one who felt this way. 

Sheriff Joe Arpaio, his former boss, agreed 

with him – AZ needed SB 1070. 



Joe Arpaio –Sheriff of Maricopa 

County 
• SB 1070 was enthusiastically 

endorsed by Joe Arpaio, 
Sheriff of Maricopa County, 
which includes Phoenix and 
has a population of 3.9 million.  

• Maricopa County represents 
60 % of the total AZ population 
of 6.4 million. 

• Arpaio was known for his 
tough crackdowns on illegal 
immigration within his own 
jurisdiction. 

• He hoped the 1070 would 
force the federal government 
to seal the border. 



America’s Toughest Sheriff 

• Arpaio, who is 80, is running for re-election this November. He was 
first voted Sheriff in 1992, 20 years ago, and has been re-elected 
every 4 years since then. 

• He is originally from Springfield, MA, where he was born and raised.  
His mother died in childbirth and he was raised by his father, a 
grocer. 

• After finishing high school, he went into the Army.  Following his 
discharge, he worked for the DEA for 25 years, where he was 
promoted to head the AZ branch. 

• Arpaio has been on the warpath against illegal aliens since 2005. 

• He has regularly conducted saturation patrols and immigration 
sweeps, targeting Latino neighborhoods. 

• He maintains an immigrant smuggling squad which stops cars with 
Latino drivers or passengers to check their immigration status. 

• He calls himself “America’s Toughest Sheriff.” 



History of SB 1070 

• With the support of these 
politicians, SB 1070 
reached the AZ 
legislature in January of 
2010 and garnered many 
immediate sponsors. 

• The AZ Senate approved 
an early version of the bill 
in February. 

• Pearce said that this bill 
would remove the 
handcuffs on law 
enforcement and place 
them on violent offenders. 



History of SB 1070 

• Then, on March 27, 2010, 58-
year-old-rancher Robert Krentz 
and his dog were shot and 
killed while he was repairing 
his fence about 19 miles from 
the border with Mexico. 

• The incident gave a name to 
the fears of Arizona citizens 
who were worried about 
immigration-related crime. 

• Police did not arrest a suspect 
but said there were footprints 
pointing south. 

• The resulting speculation that 
the killer was an illegal 
immigrant increased support 
for SB 1070’s passage. 



History of SB 1070 

• The bill passed with a vote that 
followed party lines. 

• It was signed on April 23, 2010, by 
Republican Governor Jan Brewer 
who faced stiff competition from 
conservatives within her own 
Republican party for the upcoming 
2010 primary for governor. 

• She had reservations about 
several of the bill’s provisions but 
a poll showing 70% of the state in 
favor of the bill, allayed those 
concerns. 

• The same poll showed 53% of 
those surveyed had concerns that 
the bill would violate the civil rights 
of some American citizens.  



History of SB 1070 

• Brewer said that no racial 
profiling would be 
tolerated.  

• On April 23, 2010, the 
day she signed the bill 
into law, she issued an 
executive order requiring 
additional training for all 
law enforcement officers 
on how to implement SB 
1070 without racial 
profiling. 



History of SB 1070 

• Russell Pearce, the 
sponsor of the bill, 
called the signing, “a 
good day for 
America.” 

• No one anticipated 
the huge amount of 
negative publicity that  
AZ would receive 
from the media and 
from the public. 



History of SB 1070 

• According to State Representative 
Michele Reagan,  

– “The majority of us who voted yes 
on that bill, myself included, did 
not expect or encourage an outcry 
from the public.  The majority of 
us just voted for it because we 
thought we could try to fix the 
problem. 

– Nobody envisioned the boycotts. 
Nobody anticipated the emotion 
and the prayer vigils.” 

• Her thoughts were echoed by 
State Rep. Kyrsten Sinema who 
said, 

– “I knew it would be bad, but no 
one thought it would be this big. 
No one.”  



History of SB 1070 

• The bill also played a role in John 
McCain’s tight battle for re-
election to the U.S. Senate 
against his more conservative 
opponent, J.D. Hayworth. 

• McCain had championed the bi-
partisan Comprehensive 
Immigration Reform Act of 2007, 
which failed to pass when the 
economy melted down in 2008. 

• He opposed 1070 but threw his 
support behind the bill on the 
same day it came to a vote. 

• He was advised he would lose his 
Senate seat if he did not support 
the bill. 

• He later defended the bill saying 
the federal government was 
unable to control the border. 



Law Enforcement Reaction 

• Reaction was split. 

• Statewide rank-and-file police officer 
groups supported SB 1070. 

• Police Chief Associations opposed it. 

• The AZ Association of Police Chiefs 
criticized the law because they said it 
would negatively affect the ability of 
the police to fulfill their duties in a 
timely manner. 

• More importantly, they also felt that 
illegal immigrants would fear the police 
and not contact them in an emergency 
or when they had important 
information and tips regarding a crime 
that had been committed. 

• Phoenix Law Enforcement Assoc., 
which represented the city’s police, 
supported the law and lobbied for it. 



Court Challenge to SB 1070 

• On April 29, 2010, less than a 
week after the bill was signed into 
law, SB 1070 was challenged in 
federal court. 

• Several separate suits were filed: 
– National Coalition of Latino Clergy 

– Martin Escobar, a Tucson police 
officer 

• They argued that the state had 
usurped the power given to the 
federal government to be the sole 
enforcer of immigration law. 

• The legal term for this is 
“preemption.” The state is 
preempted from enacting 
immigration laws because the 
federal government is exclusively 
charged with enforcement. 

 



What did they argue? 

• The National Coalition of 
Latino Clergy and Christian 
Leaders argued that the state 
law usurped federal 
responsibilities under the 
Supremacy Clause, which 
states that federal law, as long 
as it is constitutional, is 
paramount over state law. 

• This argument was supported 
by legal expert, Dean Erwin 
Chemerinsky, who said,’  

– “The law is clearly pre-empted 
by federal law under Supreme 
Court precedents.” 

 



What did they argue in Court? 

• Opponents of SB 1070  

argued that the bill lends 

itself to racial profiling by 

imposing a “reasonable 

suspicion” requirement 

upon police officers to 

check the immigration 

status of those they come 

in contact with. 



Opposition to SB 1070 

• Martin Escobar’s suit said 
there was no race-neutral 
criteria available to him to 
suspect that a person was an 
illegal immigrant and 

• The bill would hinder police 
investigations that were 
predominantly Hispanic. 

• He claimed that the Act 
violated federal law because 
the police and city do not have 
the authority to perform 
immigration functions. 



The Feds Sue Arizona 

• On July 6, 2010, the U.S. 

Department of Justice 

filed a lawsuit against 

Arizona in U.S. District 

Court in Phoenix asking 

that: 

– The law be declared invalid 

since it interferes with the 

immigration regulations 

“exclusively vested in the 

federal government.” 

 



U.S. Opposition to SB 1070 

• In a brief to the press, the DOJ 
noted, 
– The Constitution and the 

federal immigration laws do 
not permit the development of 
a patchwork of state and local 
immigration policies 
throughout the country. 

– The immigration framework 
set forth by Congress and 
administered by federal 
agencies reflects a careful and 
considered balance of national 
law enforcement, foreign 
relations, and humanitarian 
concerns – concerns that 
belong to the nation as a 
whole, not a single state. 



DOJ Requests an Injunction 

• The Justice 

Department 

requested an 

immediate injunction 

against the 

implementation of the 

law, which was 

scheduled to take 

effect on July 29, 

2010. 



The Battle in the Lower Courts 

• On July 28, 2010, 
U.S. District Judge 
Susan Bolton granted 
the United States a 
preliminary injunction 
in the case. 

• The injunction 
blocked the 
controversial portions 
of SB 1070 from 
going into effect. 



What Happened Next? 

• The day after the 

injunction was issued, the 

state of Arizona appealed 

the decision to the Ninth 

Circuit Court of Appeals. 

• On November 1, 2010, a 

three-judge panel heard 

oral argument on 

Arizona’s appeal to 

overturn the injunction. 



What Happened Next? 

• In February of 2011, 
three months after the 
oral argument to the 
Ninth Circuit, Arizona 
sued the the federal 
government. 

• Arizona accused the 
federal government of 
failing to secure the 
Mexican border against 
the influx of many illegal 
immigrants. 



What Happened Next? 

• On April 11, 2011, the 
Ninth Circuit upheld 
the lower District 
Court Judge Susan 
Barton’s ban on parts 
of the law taking 
effect. 

• This was a win for the 
Obama administration 
and a defeat for 
Arizona. 

 



What Happened Next? 

• Judge Richard Paez 

wrote for the majority, 

agreeing with the 

DOJ that Arizona had 

intruded upon federal 

perogatives. 

• On August 10, 2011, 

Arizona appealed the 

decision directly to 

the Supreme Court. 



What Happened Next? 

• In December of 2011, 

the Supreme Court 

announced that it 

would hear the case 

later in the spring. 

• And on April 25, 

2012, the Court heard 

oral arguments in the 

case. 

x 



Who Argued the Case? 

• Arguing the case for the United 
States was the Solicitor 
General, Donald J. Verrilli, Jr. 

• Arguing for the state of Arizona 
was Paul Clement, Jr., the 
former Solicitor General under 
George W. Bush and Verrilli’s 
adversary in the health care 
reform case. 

• Only 8 Justices heard the 
case. Justice Elena Kagan 
recused herself because she 
had worked on the case as 
Solicitor General prior to 
joining the Supreme Court. 



The Oral Argument 

• At the outset of S.G. Verrilli’s 
argument, Chief Justice 
Roberts wanted to clarify what 
the argument was not about: 

• Roberts: “Before you get into 
what the case is about, I’d like 
to clear up at the outset what 
it’s not about.  No part of your 
argument has to do with racial 
or ethnic profiling, does it? 

• Verrilli: That’s correct, Mr. 
Chief Justice. 

• Roberts: Okay. So this is not a 
case about ethnic profiling. 



The Oral Argument 

• Sotomayor: General, could you answer Justice Scalia’s earlier 
question . . . whether it would be the Government’s position that 
Arizona doesn’t have the power to exclude or remove –to exclude 
from its borders a person who’s here illegally? 

• Verrilli: That is our position, Your Honor.  It is our position because 
the Constitution vests exclusive authority over immigration matters 
with the national government. 

• Scalia: Well, all that means – it [the Constitution] gives authority 
over naturalization, which we’ve expanded  to immigration.  But all 
that means is that the government can set forth the rules concerning 
who belongs in this country.  But if in fact, somebody who does not 
belong in this country is in Arizona, Arizona has – has no power? 
What --- what does sovereignty mean if it does not include the ability 
to defend your borders? 

 



The Oral Argument 

• Verrilli: Your Honor, the – the Framers vested in the national 
government the authority over immigration because they understood 
that the way this nation treats citizens of other countries is a vital 
aspect of our foreign relations.  

• Scalia: But it’s still up to the national government.  Arizona is not 
trying to kick out anybody that the Federal government has not 
already said do not belong here. 

• Verrilli: But they cannot do what Arizona is seeking to do here. . . 
Arizona is pursuing a policy that --- that maximizes the apprehension 
of unlawfully present aliens, so they can be jailed as criminals in 
Arizona. . .” 

• “The Framers made this power an exclusive national power.  It’s 
because the entire country feels the effects of a decision – conduct 
by an individual state.  And that’s why the – the power needs to be 
exercised at the national level an not the state level.” 



The Court’s Decision 

• On Monday, June 25, 2012, 
the Supreme Court handed 
down their ruling in Arizona v. 
United States. 

• The Court ruled 5 to 3 that 
three of the four provisions 
were preempted by federal 
law, and were therefore 
unconstitutional. 

• Justice Anthony Kennedy 
wrote the 5 to 3 majority 
opinion, in which he was joined 
by Justices Roberts, Ginsburg, 
Breyer, and Sotomayor. 

• The three dissenting Justices 
were Scalia, Thomas, and 
Alito. 

 



The Supreme Court Decision 

• All  eight (8) of the Justices 
agreed that it was lawful for the 
Arizona police to check the 
immigration status of an 
individual they had lawfully 
stopped, detained, or arrested 
if there was reasonable 
suspicion to believe he was in 
the country illegally. 

• But Justices Scalia and 
Thomas would have upheld 
the entire law. 

• Alito agreed with some but not 
all of Justices Scalia and 
Thomas’s dissent. 

 



The Supreme Court Decides 

• Justice Kennedy’s majority 
opinion began with an 
overview of the federal 
government’s near-exclusive 
authority over immigration 
issues. 

• While the Court acknowledged 
the validity of Arizona’s 
concerns about the effects of 
illegal immigration, the Court 
explained that the federal 
government’s power to 
regulate immigration is both 
broad and comprehensive. 

 



The Supreme Court’s Decision 

• The Court said that it was 
crucial that foreign 
nations be able to deal 
with just one government 
– the federal 
government—about 
immigration. 

• It is unequivocally up to  
the federal government to 
decide whether and how 
to enforce immigration 
laws. 



The Court’s Decision 

• Then, the Court addressed the 
4 provisions of SB 1070 that 
were challenged in this case. 

• The Court struck down 3 of the 
4 provisions.  It upheld one of 
the provisions. 

• First,the Court  tackled Section 
3 of the law, which says if you 
are an alien, you must carry 
valid immigration papers while 
you are in Arizona. 

 



The Court Strikes Down Sec. 3 

• The state said that 
this provision should 
be upheld because it 
“mirrors” the federal 
law which requires 
immigrants to carry 
valid papers. 

• However, a majority 
of the Court did not 
agree and struck 
down Section 3. 



Section 3 – The Court’s Decision 

• The Court was not 
persuaded by Arizona’s 
argument. 

• The Court said that only 
Congress had the power 
to determine when and 
how immigrants must 
register with the federal 
government. 

• Therefore, Arizona’s 
efforts were preempted 
by Congress’s full powers 
in the field of immigration. 



The Court Strikes Down Sec. 5(C) 

• Next up, the Court 

addressed Section 

5(C) which made it a 

crime to apply or hold 

a job in AZ without 

valid papers. 



The Court Decides 

• The Court struck down 5(C), because 
Congress had already enacted a 
comprehensive plan to deal with the 
employment of illegal aliens.  The Court’s 
rationale was based on the concept of “field 
preemption.” 

• Field preemption in this case means that 
Congress occupies the entire field of 
immigration law. So, even if Congress has 
not enacted a law like 5(C), the choice to do 
so is entirely up to Congress, not the 
individual states. 

• AZ argued that there was no conflict 
because federal law only deals with 
employers and the AZ law makes it illegal 
for alien employees to look for or hold a job 
without valid papers. 

• The Court did not buy the argument. 

• A majority of the Court held that Congress 
had deliberately not criminalized the very 
behavior that Arizona’s bill now made 
criminal. 



The Court Strikes Down Sec. 6 

• Last but not least, the Court struck 
down Section 6, which would have 
allowed a warrantless stop if the 
officer believed a “deportable” 
offense had been committed. 

• It would have permitted AZ police 
officers to arrest someone without 
a warrant if the officer has 
probable cause to believe that the 
individual has committed an 
offense that would allow the 
United States to deport him. 

• Again, the Court explained that 
only the federal government can 
determine what a “deportable” 
offense is and therefore, Arizona’s 
Section 6 was struck down. 



The Court Upholds Sec. 2(B) 

“Show me your papers.” 
• The Court agreed to 

uphold Section 2(B) of SB 
1070, commonly known 
as the “show me your 
papers” provision, which 
requires police officers to 
check the immigration 
status of anyone whom 
they lawfully arrest or 
detain for another reason 
–if they believe the 
person is in the country 
illegally. 



The Court Upholds Sec. 2(B)  

“Show me your papers.” 
• Why did the Court uphold this one provision? 

• Because, in the interests of cooperation,  Congress had 
already encouraged state and local police to contact the 
federal government to verify the immigration status of a 
person they had lawfully detained. 

• In other words, this was already permitted under current 
federal law.  A state police officer could, on their own 
initiative, check out the immigration status of someone 
they lawfully stopped. 

• The Court reasoned that if Congress had given the local 
police the ability to check immigration status as needed, 
there could be no objection to the 2(B) provision 
“requiring” the officer to check the individual’s 
immigration status pursuant to a lawful stop. 



The Court Upholds Sec. 2(B) 

“Show me your papers.” 
• The Court emphasized 

that AZ police are not 
allowed to use a person’s 
race or national origin as 
the basis for the arrest. 

• If Sec. 2(B) is abused 
when the law goes into 
effect, the Court invited 
opponents to challenge 
the law as 
unconstitutional as 
applied. 



The Court Upholds Sec. 2(B) 

“Show me your papers.” 
• The Supreme Court made it very clear 

that the litmus test would be whether 
the law caused the police to 
unreasonably prolong the detentions of 
the people they stopped. 

• They agreed that if an officer arrests 
someone, it is constitutional for the 
officer to check on his immigration 
status while the state is legally holding 
him. 

• If, however, someone is only detained 
at a traffic stop, and it would take too 
long to conduct an immigration status 
check, the officer should release the 
individual and continue the check 
without the person being in custody. 



Three Justices Disagree 

• Scalia, Thomas, and 
Alito agreed with the 
“Show me your 
papers” provision but 
disagreed the rest of 
the majority’s 
conclusions. 

• Scalia’s opinion was 
the most scathing of 
the three dissenting 
opinions. 



Scalia’s Written Dissent 

• Scalia’s main point was 
that Arizona is a 
sovereign state and has a 
right to guard and protect 
its borders against those 
who unlawfully enter the 
state.  

• If the federal government 
is not up to the task of 
stopping illegal 
immigration, Arizona 
should be allowed to 
expend its own resources 
to protect its own borders. 



Scalia’s Written Dissent 

• Scalia criticized the 

government’s claim that it 

needs exclusive control of 

immigration so that it can 

“allocate scarce 

resources wisely.” 

• If that is true, he said, 

why shouldn’t AZ be 

allowed to spend its own 

money and resources to 

stop illegal immigration. 



The Thomas and Alito Dissents 

• Justice Thomas agreed with 
Scalia and would have upheld 
the entire law as constitutional. 
He agreed that AZ had a right 
to secure its own borders. 

• Justice Alito would have 
upheld the entire law except 
for one provision he thought 
was preempted –Section 3 
which required aliens in AZ to 
comply with federal registration 
requirements. 

• Otherwise, he thought the 
entire law was constitutional 
and should have been upheld. 



What does the Court’s Decision 

Mean? 

• The upshot of the Court’s 

decision was that: 

– SB 1070 could go into 

effect minus the three 

provisions the Court’s 

majority struck down. 

– It would now be legal for 

Arizona to begin to 

implement the law, 

including the controversial 

“show me your papers” 

provision of Sec. 2(B). 



What does the Court’s decision 

mean? 
• This means that if you are someone who is 

lawfully stopped in AZ, and the police 
reasonably believe you are an illegal 
immigrant, the police are required to check 
your immigration status with the federal 
government. 

• If the federal government has no interest in 
holding or deporting you (if for example, you 
do not have a prior criminal record), the AZ 
police must let you go free: 

– Unless they have reason to believe you 
committed a state crime. 

– If they believe you committed a state crime, 
they can hold you. 

– But they cannot hold you just for being in 
Arizona illegally if the federal government 
says not to hold you. 

• The Supreme Court wants to make sure that 
SB 1070 does not result in holding people 
significantly longer than they would have 
been detained if 1070 did not exist. 

– The only way to find out if this will happen is 
to allow the law to go into effect and to 
monitor it. 



What Happens Now? 

• On September 5, 2012, 
U.S. District Court Judge 
Susan Bolton cleared the 
way for the “show me 
your papers” provision to 
go into effect in late 
September. 

• And on September 25, 
2012, just two weeks ago, 
the “show me your 
papers” provision of SB 
1070, finally went into 
effect. 

 



Aftermath 

• And what became of SB 
1070’s main supporters? 
– Jan Brewer will finish her term 

as Governor in 2014. 

– Sheriff Arpaio’s colleague, 
Andrew Thomas, the Maricopa 
County Attorney, was 
removed and disbarred. 

– Russell Pearce, SB 1070’s 
primary sponsor, suffered a 
major setback when he was 
ousted from office in a 
November 2011 recall 
election. 

– He wanted to make history 
and he did.  He became the 
first state legislator in Arizona 
history to be recalled. 



Aftermath – Joe Arpaio 

• Sheriff Joe Arpaio is expected to win his 6th 
election in the upcoming November election. 

• There is currently a racial-profiling class 
action suit working its way through the 
courts against Arpaio. 

• On December 15, 2011, the DOJ released 
the results of a 3-year investigation of 
Arpaio’s office based on racial-profiling 
complaints. 

• They found the MCSO has a “pervasive 
culture of discriminatory bias against Latinos 
that reaches the highest levels of the 
agency.” 

• The Justice Department concluded that 
Arpaio oversaw the worst pattern of racial 
profiling in U.S. history. 

• Based on this report, the Dept. of Homeland 
Security revoked the MCSO’s federal 
authority to identify and detain illegal 
immigrants. 

• On May 10, 2012, the DOJ filed suit against 
Arpaio and the MCSO alleging that they 
have engaged in a pattern of discriminatory 
police conduct against Latinos in Maricopa 
County.  

• That lawsuit is working its way through the 
courts right now. 



Next Week 

• Next week, we will look at 
the Affirmative Action 
case scheduled to be 
argued before the 
Supreme Court this 
coming Wednesday, 
October 10, 2012. 

• It is the case of Fisher v. 
University of Texas at 
Austin. 

• Will Affirmative Action 
survive? Stay tuned… 


